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CONSTRUCTION PROJECTS AND RISK MANAGEMENT

NEC4 – the evolution of contracts 

1. Changes in terminology
There are number of adjustments to the defined terms proposed most 

notably with the term ‘Employer’ being replaced with ‘Client’ and ‘Scope’ 

used to describe the work being provided . The ‘Risk Register’ has also been 

renamed as the ‘Early Warning Register’ to avoid any suggestion that it is 

concerned with the allocation of risk – as opposed to their management.

2. Increased flexibility
Arguably one of the most significant amendments relates to an attempt to 

reduce the number of Z-clauses utilised.  Z clauses are the way in which the 

parties incorporate any additional provisions they consider appropriate, and 

are something the NEC form has become somewhat notorious for.  Changes 

have been made to the core and secondary options with a clear aim to reduce 
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the need for negotiated Z clauses, with a number of new core 

clauses and secondary options added as follows:

(i) New core options:
• Bribery and Corruption; incorporating the requirements 

imposed by the Bribery Act;

• Confidentiality and Publicity; clauses to restrict the 

disclosure of project information; and

• Assignment; allowing either party the right to assign the 

benefit of the contract.

(ii) New secondary options:
• Contractor design and build option; provisions to support 

design and build contracting with the burden of proof now 

reversed, so that (in line with other contracts) it will be for 

the client to prove that the Contractor failed to exercise skill 

and care in its design. 

• Collateral warranties; options to request warranties to third 

parties (described as ‘Undertakings to Others’)  without the 

need for incorporating Z clauses; 

• Early Contractor involvement; inclusion of clauses 

previously published as a standalone provision to enable the 

Contractor’s input at an early stage, promoting innovation 

and cost savings; 

• BIM; provisions to support the use of BIM and to deal with 

issues such as the ownership of information and the liability, 

and; 

• Contractor’s proposals; enabling either party to improve the 

outcome of the project and for the Contractor to propose 

changes to reduce cost or to complete early.

To promote flexibility the new form has been drafted to enable 

the parties to easily incorporate supplementary compensation 

events, allowing the risk profile of the standard form to be 

tailored, again without the need for Z clauses. This could 

make the management of disputes more onerous given the 

departure from standard and tried and tested provisions.

Additionally the Contractor will also now be able to claim a 

compensation event for the cost of preparing a quotation for a 

proposed instruction that is not subsequently accepted. This 

should increase the opportunities for flexibility with regards to 

the scope, cost and time requirements.

3. New contract options
In addition to the existing main contracts, subcontracts 

and consultancy agreements, two new contracts have been 

introduced into the NEC4 suite of contracts:

(i) Design Build Operate Contract (DBO) 
Introduced to enable clients to procure an integrated whole-life 

solution, from a single supplier, and to integrate the design, 

construction and operation of a project into one contract, 

which specifies strict performance levels that the operation of 

an asset must achieve.

(ii) The Alliance Contract (ALC)
Published in consultation form and intended to facilitate 

collaborative project delivery in which a client enters into a 

single contract with a number of participants to create an 

integrated risk and reward model, and where all stakeholders 

take part and share in pain and gains.

4. Payment changes
A number of amendments have been made to the payment 

provisions within NEC4. Significantly the Contractor will now 

be required to make an application for interim payments before 

any payment is made. This will only place a greater burden 

upon the contractor and require the closer management of 

costs.

There is also a new provision for the issue of a final certificate 

for the payment due to the Contractor either following 

completion of the Contractor’s obligations or on termination. 

This is a departure from the previous approach which 

considered there was no need for a final account, given 

that this was agreed as the works progressed by way of the 

assessment of compensation events.

In the cost-based contracts (options C, D, E and F), the 

Contractor will have the ability to instigate a review and 

acceptance of its total Defined Cost by the Project Manager. 

If the Project Manager fails to respond, the Contractor’s 

Defined Cost will be treated as accepted.  This is an important 

protection for contractors, to prevent the retrospective 

identification of Disallowed Cost, long after the event. 

5. Programming changes
New provisions have been included relating to the acceptance 

of the Contractor’s programme and, where the Project 

Manager does not respond to a programme issued for 

acceptance, its deemed acceptance to avoid the stalemate 

which would otherwise prevail.  This will help ensure that there 

is always a relevant Accepted Programme for the assessment 

of compensation events. 

This new provision will remove the arguments with regard to 

what is the starting point for any assessment of delay, which 

can be a contentious issue when using NEC3 as it is reliant 

upon on the programme having been formally accepted by the 

Project Manager.

6. Dispute resolution
The dispute resolution options have been expanded within 

NEC4 to better reflect the mechanisms now in use.

NEC4 introduces a four week period for the escalation and 

negotiation of disputes ahead of any formal proceedings, 

although this does not override the right to adjudicate at any 

time pursuant to the provisions within the Housing Grants, 

Construction and Regeneration Act 1996. 

For projects where the Construction Act does not apply (for 

instance projects outside the UK), there will also be a new 

dispute avoidance option (W3) enabling the parties to refer 

disputes to a dispute avoidance board, formed to make 

non-binding recommendations for the resolution of disputes.

Conclusion
The changes implemented within NEC4 aim to deliver specific 

solutions demanded by users.

Accordingly the authors have created a contract which offers a 

greater degree of flexibility in its potential use, and tailoring to 

specific projects should be simpler to achieve than before, and 

without the requirement for extensive Z clauses against the 

standard form. Changes have also been introduced to reflect 

developments in the industry such as BIM and anti-bribery 

regulations.

In doing so this new contract demonstrates that innovation is a 

challenge which the NEC drafting panel is not afraid to face.

The provisions in relation to the programme and cost have 

been given greater emphasis in this new form of the contract 

and so attention will be required in the management and 

administration of these elements.

FTI Consulting has considerable experience in working with the 

NEC form of Contract and, in particular, the management of 

the programme and payment provisions.
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