
CONSTRUCTION SOLUTIONS

Stalled Developments: 
Resolving The Issues

In theory, it should be simple. With the contractual matrix in place, the construction 

of the project will commence with the employer at the helm and his original trusted 

consultants driving the scheme. The risks will have, as far as possible, all been 

identifi ed and, from here on in, an ongoing assessment process will confi rm the 

expected outturn results with ever-improving clarity.

And if something should go wrong? Well, despite the intertwined web of amended 

standard forms or even bespoke contracts, lines of responsibility can be established, 

appropriate action set in place and where applicable, recompense will be sought. 

In reality of course, it is rarely that straightforward. The principal tenet that risk 

should be borne by the party best able to manage and deal with the occurrence of 

that potential risk is, in many cases, fanciful. risk averse employers can, in a buyer’s 

market, insist that the contractor is responsible for the complete delivery of the job. 

If not, someone else can be found. Yet get this wrong and the employer will need to 

fi nd another contractor to replace the one that cannot complete the work, and this 

won’t be to the same timetable or cost.

After a prolonged period of investment fears, stagnant or reducing construction 
schemes, and bidders vying for work on low or even negative margins, the 
corner has now turned. Once again, the construction industry is defi nitely 
‘hotting-up’. FTI Consulting’s Construction Solutions practice can advise at all 
stages of the project, in particular when things don’t go so smoothly.
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After years of planning and negotiation with authorities and fi nancial backers, the markets having fi nally 
stabilised and demand being strong, it is fi nally time for the planned development to begin. All that time, 
money and investment can fi nally be realised.



So what makes such projects go wrong? 
Whilst no-one can ever accurately predict why a particular 

development will take a troubled path and another will not, 

every job is different. No physical site is identical to another, 

no building is identical to another, no contractual matrix 

nor the background human relationships will be the same. 

Each project is unique, a one-off and therefore so are the 

circumstances of its delivery.

What happens, and what are the remedies?
Usually, the delivery of the project is paramount and delays 

threaten that imperative. Construction contracts will, more 

often than not, deal with delay and its various causes, stating 

who is responsible for any number of predicted occurrences. 

Great in principle but as ever, the devil is in the detail.

If delays do occur, then the causes and entitlement all have to 

be established. Despite modern sophisticated software and 

techniques, this is rarely easy and even in cases which end 

up in proceedings, each party’s respective experts are often 

unable to agree what caused the delay and why.

Whoever is to blame, the contract terms will usually set out 

the basis of the defaulting party having to pay the innocent 

one. Liquidated damages provisions are commonplace for 

completion delays and increasingly apply where, for example, a 

design and build contractor has provided less than a specified 

net lettable area in the completed project - irrespective of the 

reason. If there are no such applicable provisions between the 

liable and injured parties, the pursuit of any remedy becomes 

more fraught with difficulty.

Even here though, matters of causation and loss under the 

contract regularly become sources of dispute between the 

parties, providing fertile grounds for the dispute resolution 

specialists to, of necessity, become involved.

Where project delivery has been delayed but a contractor 

has no recourse to claim additional time to complete its 

works, delay damages clauses are routinely relied upon, 

such sums in principle being recoverable without needing to 

resort to proceedings. These are to be genuine pre-estimates 

of employer loss so as not to be challengeable. However, 

the contractor may also have provided all sorts of other 

indemnities to funding, purchasing, tenant or other interested 

parties which could also loom large when culpable delay rears 

its head.

The full impact of delay must therefore not be underestimated.

The financial losses which can result from delay must also be 

addressed. Again, complex contractual terms may govern how 

additional financial claims should be dealt with and these are 

often geared to recovery based on detailed procedures with which 

the contractor (most often the claiming party) has to comply. 

Not all financial claims depend on delay having been incurred, 

but on most distressed projects some linkage does occur.

From the employer’s perspective, the terms of the contract 

will often enable it to seek compensation for its loss from a 

contractor that has not performed. Save for the agreed amount 

of any liquidated damages, the costs payable will be subject to 

causation, proof and probably, the crux of a dispute.

In addition to delivery time, another requirement is for the 

product to be constructed to the required quality levels. 

‘Zero-defects’ is the standard that most employers want their 

contractors to reach but in reality this is rarely achieved or 

indeed, achievable. Defects (presuming they can be precisely 

defined and identified) may then become the topic for debate, 

resolution and dispute, especially as completion nears. 

Prudent contracts deal with the occurrence and ramifications 

of these issues but the establishment of responsibility, their 

true impact and ultimately their rectification is also rarely a 

simple issue.

So what does all this mean? 
Well, from time immemorial, construction projects have 

continuously evolved, are increasingly complex and the 

applicable contracts have become more and more meticulous. 

In today’s competitive environment, parties must be more 

aware than ever of the need to understand and evaluate risk 

and how this affects delivery of their joint project.

Construction techniques, procurement methods which 

focus on goals and pain/gain share mechanisms, intricate 

contractual relationships and assessments of outcome have 

become increasingly sophisticated. Nevertheless, some 

projects will not go to plan and potentially give rise to disputes. 

This is likely to remain so in view of what is being produced – 

thus the perennial need to understand one’s own position at all 

times and that of those with whom we are in contract.
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‘Zero-defects’ is the standard that most 

employers want their contractors to reach 

but in reality this is rarely achieved or indeed, 

achievable.

Each project is unique, a one-off and, therefore, 

so are the circumstances of its delivery.
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Therefore, it is important to celebrate the successful projects 

and minimise the effect of the less positive ones as best 

as is possible. The latter is where FTI Consulting can help. 

We have a dedicated team which includes experienced 

technical construction specialists, many of whom have dual 

qualifications in law, who collectively have built up an enviable 

wealth of dispute avoidance as well as dispute resolution 

expertise. We offer real independent advice, from merits-

based assessments and opinions to presenting and defending 

claims, and acting as expert witnesses in tribunal or litigation 

proceedings where required. We are able to assist at all stages 

of the construction process and ensure that our clients’ 

interests are protected - just in case something goes wrong. 

Ultimately, each construction project can present a number 

of challenges — from contract negotiations, scheduling, 

budgeting, cost and quality control through to completion and 

delivery. our expertise and attention to detail helps recognise 

and manage these challenges, providing assistance to achieve 

each project’s successful completion.
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