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M&A - 
Protect the Value of the Deal 
 

The objective of every transaction is to enhance shareholder value. So why don’t they all achieve that 

objective? No matter how much due diligence you do, it is not until the deal has closed that a 

purchaser truly learns what ‘lies beneath’. 

The potential repercussions from a deal turning sour are many and can ultimately result in irreparable 

reputational damage. If this is something you want to avoid, keep reading! 
 

Completion does not mark the end of the M&A process, nor does 

it mean the risk has subsided. In fact what lies ahead is a lengthy 

and often challenging process of business integration.  

Another much less planned, but equally important process, is the 

preparation of the completion accounts and resulting purchase 

price adjustment. This can have a significant impact on the 

ultimate purchase price (and therefore the measure of returns) 

and yet is often barely given a second thought.  

Having helped clients through many post acquisition disputes, 

acting as Expert Determiner or for one of the involved parties, we 

often see this process result in significant consequences that could 

have been avoided. For example: 

 a purchase price adjustment resulted in an increase in the price 

paid by more than a third of the base consideration; 

 a target was ultimately placed into voluntary administration 

within a year of the transaction and then became the subject of 

a lengthy litigation process against the vendors and insurers. 

The devil is in the detail 
Sale and purchase agreements (SPA’s) often include a preliminary 

calculation of the target’s net working capital or net assets 

balance anticipated at the closing date. It then allows for a ‘true-

up’ mechanism to adjust for variations between this anticipated 

balance and the balance ultimately delivered at completion. The 

complexity of this process is often underestimated in the 

documentation of the transaction. This complexity is only revealed 

when the parties end up in dispute and the matter is in the hands 

of an accounting expert, arbitrator or in Court for determination. 

By then it is too late, although the risks could have been mitigated 

from the start. 

In our experience, the prevailing causes of dispute in purchase 

price adjustments are: 

 A mismatch between the party with the documentation and 

the party with the knowledge - The adjustment is based on the 

completion accounts prepared by the purchaser, who has 

acquired the books and records. However, the SPA usually 

requires the completion accounts to be based on the 

accounting principles used historically, of which the vendor has 

the best knowledge. 

 A “template” approach is adopted - Whilst saving time upfront 

in drafting the SPA this approach often results in costly disputes 

down the track due to the many nuances in business models 

and accounting practices. A ‘one-size fits all’ approach will 

rarely be appropriate for your particular situation and can 

therefore be very dangerous. 

 Accounting standards are not “black and white” - Almost every 

line item in a balance sheet involves judgement. If a sale 

agreement is ambiguous, parties naturally seek to interpret it in  
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 a way that enriches their own position. The standard notes to 

the audited accounts do not contain sufficient detail to 

eliminate the risk of misinterpretation of the accounting 

“principles, policies and procedures” required to prepare the 

completion accounts. 

 Accounting standards are not prescriptive - There is no 

prescribed accounting standard for the calculation of working 

capital. The accounts included in the working capital balance 

will vary by company. Poorly constructed and/or vague 

completion adjustment clauses in SPA’s result in differing – and 

even opportunistic – interpretations. 

Avoiding pitfalls – preserving value 
The best way to avoid completion adjustment disputes is to be 

very specific when describing all aspects of the purchase price 

adjustment mechanism in the SPA. Clearly state the balance sheet 

items that should be included or excluded. If possible, include an 

example calculation reviewed and agreed upon by both parties. 

Preparing a ‘worked example’ may highlight potential areas of 

ambiguity or disagreement. It is important to precisely define all 

terms – a key gap we see in many SPA’s. Identifying potential 

problem areas before a deal is signed could save the purchaser 

and/or vendor significant time and cost. 

In our experience it is also important to clearly define the 

accounting principles, policies and procedures that should be 

adopted in the preparation of the completion accounts. Simply 

referring to those adopted in the preparation of the baseline 

accounts does not provide sufficient detail to avoid a dispute. 

Agreeing a methodology to value significant and judgmental 

accounting estimates, such as inventory obsolescence and bad 

debts, is very important. Approximately two in every three post 

acquisition disputes we have been involved with has related, at 

least in part, to these issues. 

Most importantly, involving a specialised accountant with 

experience in post-acquisition disputes when drafting the SPA will 

minimise the risk of such a dispute arising.  

The law of unintended consequences 
Earn-out arrangements merit their own special discussion because 

the risks are even greater. The clauses are often more complex 

and therefore increase the likelihood of a future dispute. If you 

are entering into an earn-out arrangement to limit your risk, think 

carefully! Earn-out clauses pose particular challenges for vendors 

such as: 

 No access to records post completion;  

 Lack of involvement in business decisions which may impact 

earn-out calculations; and 

 The natural changes and economic factors influencing results. 

As the passage of time increases, so too does the likelihood that 

these challenges will significantly impact the earn-out calculation 

(particularly as it is prepared by the purchaser). 

Consider the following to mitigate 

earn-out risks: 
 Include a right-to-audit clause. Providing full access to the 

books and records and set out the frequency of such 

procedures; 

 Clearly outline the purchaser’s duties related to the  

ongoing operations of the business; 

 Ensure the earn-out model relies on financial measures  

that are clearly defined; and 

 Avoid a “stepped” calculation.  For example, where one 

dollar more (or less) of earnings can result in a change in  

the earn-out payment of several millions of dollars, the 

possibilities for manipulation have to be considered in the 

context of the subjectivity of accounting estimates. 

Buyers beware of the window dresser! 
There are plenty of cases where the management of target 

companies have engaged in ’window-dressing’ to make the 

company appear more attractive or valuable to potential 

purchasers. Private companies are particularly prone to this 

behaviour, which can be costly to a purchaser and a reputational 

risk to a vendor.   

It is not unexpected for a target company’s forecasts to be 

prepared with some element of optimism by painting a picture of 

high growth and quick returns. The risk for the vendor lies in the 

insufficient disclosure of assumptions. If these are clearly 

explained, the risk of any claim of misleading and deceptive 

conduct will be minimised.   

Vendors must remember, that post-completion, the purchaser will 

have full access. They have access to documents and employees 

that have transferred with the target company. Those former 

employees are now working for the opposing party in litigation – 

and they know where the bodies are buried! Specific incentives 

may be offered to staff to help their new employer identify the 

overstated assets and revenue and the understated provisions and 

expenses. 

The negotiated transaction price will often be based on multiples 

of EBITDA for the valuation. Therefore if the base year EBITDA has 

been manipulated (by even a small deviation) then the multiple 

amplifies the impact of that manipulation. For example, a $1m 

error in EBITDA can result in a $5m to $10m inflation in the price 

paid for a company on a 5x or 10x multiple of EBITDA valuation. 

Purchasers should remember, whilst they are entitled to rely on 

the vendor’s warranties that the accounts present a true and fair 

view, proving in litigation that a warranty has been breached or 

there has been misleading and deceptive conduct is a difficult and 

costly exercise with an unpredictable outcome. 

Furthermore, once the process goes into litigation, the risk of 

reputational damage increases significantly. The vendors will be 

accused of a lack of disclosure and the purchasers will be accused 

of insufficient due diligence. And this ‘dirty laundry’ may receive a 

public airing. 
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Minimise risk – maximise value 
Time and time again we hear of companies announcing 

impairment charges resulting in a significant slump in share price 

and attracting negative media attention, not to mention lengthy 

litigation and investigation into the conduct of the parties 

involved.  As we know litigation and investigations can be costly 

exercises for both parties, not only in terms of dollars but also 

reputational impact.  

Whilst some factors determining the success of an M&A deal fall 

outside the control of purchaser or vendor, strategies can be 

applied to minimise investment risk. Both parties should ensure 

completion account clauses are carefully drafted and all terms are 

defined. Purchasers should use a rigorous approach to due 

diligence and build in clawback mechanisms (such as purchase 

price adjustment procedures or conditional, deferred 

consideration) into the SPA.  

But remember - not even the most clever clawback clause can 

recover the reputational damage of a bad deal publicised on the 

front page. 
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