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CONTAMINATION, HIRED GUNS & HOT TUBS 

New Expert Evidence Guidelines 
 

If you want to get the attention of experts and instructing solicitors 
alike, the use of words like “hired gun”, “inappropriate 
communications”, and “contamination” will surely do the trick. 
These are just some of the additions to the greatly expanded expert evidence practice note (GPN-EXPT) 
released by the Federal Court of Australia in late 2016. Other additions are, for the first time, 
recognition of the use of “consulting experts” and “hot tubs”, and several pages of guidance regarding 
the joint expert and concurrent evidence processes.  
 

But is there anything really new? 
In our experience, the guidelines are generally formalising the 
practices already adopted in the use of expert witnesses in 
Victoria. However, there are a few specific components that can 
be used to your advantage.  

Here we look at the additional guidance relating to four main 
areas:  

• Instructing Experts  

• Conference of Experts and Joint Reports  

• Concurrent Evidence or “Hot Tubbing”  

• Consulting Experts 

 

Whilst the new guidelines have now been in place 
for some time, and you have no doubt already 
read and used them, rather than tell you what 
they say we will focus on how you can get the 
best out of them.

 

 

http://www.fticonsulting-asia.com/insights/articles/part-1-instructing-experts-help-us-help-you
http://www.fticonsulting-asia.com/insights/articles/part-2-conference-of-experts-and-joint-reports
http://www.fticonsulting-asia.com/insights/articles/part-3-concurrent-evidence-or-hot-tubbing
http://www.fticonsulting-asia.com/insights/articles/part-4-consulting-experts-fact-fiction
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Instructing Experts: Help us help you!  
Guideline What this means for you 

The Parties are expected to consider whether a 
common expert is appropriate. s6.1(b) of GPN-EXPT 

We have recently seen a significant increase in the use of a “jointly appointed” 
expert. Whilst it will most surely reduce the overall cost associated with expert 
evidence, there is necessarily an increase in the upfront burden on you as both 
parties must agree on the instructions, documents, facts and assumptions to be 
provided to the common expert. Furthermore, it may result in the need for each 
party to appoint a ‘consulting expert’ to assist with this process, which we address 
further on page 4. 

It will often be desirable, before any expert is 
retained, for the parties to attempt to agree on 
the question or questions proposed to be the 
subject of the expert evidence as well as the 
relevant facts and assumptions. s6.2 of GPN-EXPT 

In our experience, it would often be difficult to agree on the precise questions 
before any expert is retained. It should be possible to agree on the broad 
categories for which expert evidence is required. If you are required to agree on 
questions, facts and assumptions, it may be advantageous to engage a ‘consulting 
expert’ to assist (more on this below). 

Questions or assumption should be provided in 
an unbiased manner and in such a way that the 
expert is not confined to addressing selective, 
irrelevant or immaterial issues. s3.4 of GPN-EXPT 

In practice, the instructing parties seek expert opinions in relation to specific 
points of claim or facts of the case. Therefore, the questions asked of the expert 
would inherently be, to a degree, “one-sided”. The experts’ duty to assist the 
court may be compromised if facts are withheld, or assumptions provided to 
them limit their ability to reach an unbiased opinion. When instructing your 
experts, make sure to provide them with the “whole picture”. Once again, 
historically a ‘consulting expert’ could be engaged to assist with providing 
instructions to independent experts on complex matters to ensure that they are 
provided with complete and relevant information. 

 

Conquering the Conclave: Conference of Experts and Joint Reports  
Guideline What this means for you 

The Court may appoint a registrar of the Court to 
act as a facilitator of the conference of experts. 
s7.2 of GPN-EXPT 

A registrar or facilitator can be useful where there are multiple experts with 
different areas of expertise (e.g. accountants, engineers and quantity surveyors), 
particularly if the facilitator has experience across all the disciplines. However, 
involving a third party can also reduce the efficiency of the joint report process. 

The parties and their lawyers must not involve 
themselves in the conference of experts process. 
The experts should raise any queries in 
accordance with a protocol agreed between the 
lawyers prior to the conference of experts taking 
place. s7.6 of GPN-EXPT 

There are often questions of process and of instructions that arise during the 
conference of experts process. Agreeing a protocol for communication with 
instructing solicitors would be helpful to the experts. 

The Court may order that the conference of 
experts occur in a variety of circumstances. One 
example given is that the parties exchange draft 
expert reports before the experts have reached a 
final opinion, and that a conference report be 
prepared for the use of the experts in finalising 
their reports. s7.5(b) of GPN-EXPT 

In our view, an exchange of draft expert reports would be a significant departure 
from current practice. In over 20 joint expert conclaves in the last few years, we 
have never been ordered or instructed to exchange a draft report. We have, 
however, seen this approach taken in construction-related disputes in Hong Kong. 
If this process were to be adopted, it would need to be made clear which parts of 
the report were subject to change and in which circumstances. It may be useful 
for experts on the same side, particularly in cases where one expert is relying on 
the opinion of another (such as between accountants, economists and/or 
quantity surveyors).  

We would be interested to know if anyone else has experience with the exchange 
of draft reports, particularly between opposing parties. If you have seen this 
operate effectively, let us know! 
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Hot Tubbing Heats Up: Concurrent Evidence or “Hot Tubbing”  
Guideline What this means for you 

Concurrent evidence – can reduce the chance of 
the experts, lawyers and the judge 
misunderstanding the opinions being expressed 
by the experts. s4 of Annexure B to GPN-EXPT 

In our experience, concurrent evidence is very useful in allowing your expert to 
correct any ‘misinformation’ provided by the opposing expert that may not be 
picked up by the cross-examiner, particularly where it relates to technical, yet 
important, details. Concurrent evidence allows this to be done in ‘real time’ before 
the Court (assuming your expert is across the detail). 

Each expert may be given the opportunity to 
provide a summary overview of their current 
opinions and explain what they consider to be 
the principal issues of disagreement between the 
experts, as they see them, in their own words. 
s14(e) of Annexure B to GPN-EXPT 

We would encourage this as part of the process. It is the only opportunity for your 
expert to ‘tell the story’ in a compelling and cohesive manner. Otherwise, the 
expert’s ‘voice’ is only heard through disjointed responses to cross-examination. 

Judge will guide the process including using a list 
of issues as a guide for all experts to be asked 
questions on an issue-by-issue basis. s14(f)(i) of 
Annexure B to GPN-EXPT 

A list of issues to be explored in the concurrent evidence will obviously greatly 
assist the expert’s preparation for the hearing, and should be encouraged. 

Ensuring that each expert is given an adequate 
opportunity to deal with each issue and the 
exposition given by other experts including, 
where considered appropriate, each expert 
asking questions of other experts. s14(f)(ii) of 
Annexure B to GPN-EXPT 

In our experience, one of the most challenging aspects of concurrent evidence is 
asking questions of the other expert without coming across as an advocate. You 
can assist in your expert’s preparation for the hearing by:  

• determining in advance whether this will be part of the process; and 

• assisting your expert to craft their questions in a manner that will be well-
received by the Court (without, of course, influencing the expert’s opinion). 

The judge will ensure that the process is fair and 
effective, balanced (including not permitting one 
expert to overwhelm or overshadow any other 
expert). s18 of Annexure B to GPN-EXPT 

Although it has not been our experience, this is a concern commonly expressed by 
lawyers in relation to the concurrent evidence process. Assurance that the judge 
will actively manage the process should alleviate concerns.  

In our view, an expert that is likely to be “overwhelmed” in the concurrent 
evidence process may also be likely to experience difficulties under cross-
examination in any event. Based on our previous comments, the benefits of 
concurrent evidence would normally outweigh the risks. 

Ensuring that legal representatives have an 
adequate opportunity to seek responses or 
contributions from one or more experts in 
response to the evidence given by a different 
expert. s14(f)(iv) of Annexure B to GPN-EXPT 

In our experience, allowing the legal representatives to ask questions of their own 
expert would assist in ‘getting the story across’ as opposed to relying only on 
responses to cross-examination questions. 
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Consulting Experts: Fact or Fiction? 
Consulting experts can be engaged on any type of matter. However, the role of the consulting expert, as described below in Paragraph 3.2 
of GPN-EXPT, has been the subject of much debate.  Here we separate fact from fiction when it comes to this paragraph. 

“A party or legal representative should be cautious not to have inappropriate communications when retaining or instructing an 
independent expert, or assisting an independent expert in the preparation of his or her evidence. However, it is important to note 
that there is no principle of law or practice and there is nothing in this practice note that obliges a party to embark on the costly task 
of engaging a "consulting expert" in order to avoid "contamination" of the expert who will give evidence. Indeed, the Court would 
generally discourage such costly duplication." Paragraph 3.2 of GPN-EXPT 

Fact or Fiction?  
Engaging a consulting expert 
is a costly exercise. 

Fiction! In our experience, consulting experts, when used in the right way, can save clients’ money by 
helping the legal team or independent expert focus on the key issues in dispute. Consulting experts can 
also add value by identifying and narrowing issues requiring expert opinion, reviewing opposing expert 
reports, assisting with initial quantification or helping to identify relevant evidence. 

Fact or Fiction? Engaging a 
consulting expert results in 
"costly duplication" 

Fiction! A commonly held view is that consulting experts duplicate the tasks of the independent 
experts. This is not always the case. Consulting experts are often engaged to provide assistance "inside 
the tent" such as “testing” an issue or helping to inform the legal team's strategy 

Fact or Fiction? Engaging a 
consulting expert will avoid 
"contamination" of the 
independent expert 

Fact! A good independent expert can maintain both their independence and sufficient and appropriate 
communication. However, there are certain issues that may not be appropriate for discussion with an 
independent expert, and there still could also be a perception of contamination in some cases.  

Fact or Fiction? Consulting 
experts are often engaged in 
conjunction with 
independent experts 

Fiction! In our experience, independent experts are often engaged without requiring consulting 
experts. Conversely, consulting experts can be retained in many roles without an independent expert, 
as described in the Accounting Professional and Ethical Standard 215: 

“Consulting Expert Service means a Professional Service provided in the context of Proceedings, other 
than an Expert Witness Service, a Lay Witness Service or an Investigation Service. It includes acting as 
an adviser, an arbitrator, mediator, member of a professional tribunal, expert in an expert 
determination, referee or in a similar role.” 

Fact or Fiction? Paragraph 
3.2 discourages the use of 
consulting experts 

Fiction! We don’t think it is discouraging the use of consulting experts per se.  However, we do think it 
discourages the use of a consulting expert "just for the sake of it", resulting in duplication without 
added value.  We also think it confirms that you can have appropriate communication with an 
independent expert without “contamination”.  A good independent expert will be well-versed in 
maintaining good communication, as well as their independence. 

Conclusion 
We welcome the expanded guidance provided in GPN-EXPT and whilst its position regarding consulting experts is clear, it is our view that 
some of the possible interpretations of the guidance are not correct. A consulting expert, used in the right way and in the right 
circumstances, can be beneficial to the legal team and the expert evidence process. 

 

https://urldefense.proofpoint.com/v2/url?u=https-3A__twitter.com_FTIConsulting&d=DQMGaQ&c=euGZstcaTDllvimEN8b7jXrwqOf-v5A_CdpgnVfiiMM&r=ZQPxUmDtjTkCAgEtuQkzlA&m=uZRIkJyW8wnnrN_WzVCbHXQZgsfOqDwTGPL5orXAd_U&s=6KwPSWR7_tSIUxkLzmpi9Ic5iVqS_NezwCtCfQ7W37o&e=
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