
 

 FTI Consulting LLP  •  1 

 

Did you know the ATO will soon be 
able to report tax debt to credit 
agencies? 
 

It is estimated illegal phoenix activity costs the Australian economy 
between $1.8bn and $3.2bn each year. This is no exaggeration and 
government has made its intentions clear, proposing aggressive new 
legislative reforms aimed at reducing the impact and burden on the 
economy. 
 

 

Definition - Illegal phoenix activity involves transferring 

assets from an indebted company to a new company to 

intentionally avoid paying creditors, tax or employee 

entitlements. 

 

So what’s changed? 
Government has announced its intention to pass legislation 
allowing the ATO to disclose tax debts to registered credit 
reporting bureaus (CRB). The proposed legislation is 
awaiting Royal Assent. However, such disclosures are likely 
to adversely affect a business’s credit rating and ability to 
access debt funding. 

Based on the Mid-Year Economic and Fiscal Outlook 2016-
17 (issued in December 2016), it appears the ATO’s powers 
will be discretionary in nature and will only apply to 
businesses that have: 

• an Australian Business Number. 
• a tax debt of more than $10,000 that is at least 90 days 

overdue. 
• not effectively engaged with the ATO to manage their 

debt. 

Government has also proposed a number of legislative 
changes to deter and disrupt the core behaviors of phoenix 
operators, including non-directors such as facilitators and 
advisors. 

The ATO has indicated that it will: 

• not report businesses who effectively engage with the 
ATO. Effective engagement needs to be defined, but it is 
likely to include establishing a payment plan, or 
disputing a debt. 

• notify a business that they meet the reporting criteria 
and that they have 21 days before they will be reported 
to a CRB. 

• negotiate agreements with CRBs to establish the 
appropriate protocols and governance arrangements. 
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How businesses should respond 

When the legislation is enacted, businesses with tax debts 
that meet the ATO’s criteria will need to engage early with 
the ATO and ensure they meet the definition of effective 
engagement. The consequences of having the tax debt 
recorded with a CRB could be profound and include: 

• limited access to primary lenders. 
• increased cost of funding from secondary lenders. 
• increased pressure on businesses already experiencing 

significant financial distress. 
• brand and reputational damage. 

Proposed illegal phoenix reforms 
The Phoenix Taskforce was established in 2014. It takes a 
“whole of government” approach to combatting illegal 
phoenix activity and fighting tax evasion. 

In response to confidential recommendations made by the 
Phoenix Taskforce, Government issued a consultation paper 
in September 2017 that, among other things, proposes 
statutory changes to target phoenix promoters and 
strengthen the Director Penalty Notice (DPN) regime. 

The proposed law reforms are designed in two parts: 
“Broad Reforms” and “Dealing with Higher Risk Entities”. 

Broad reforms 

The proposed “Broad Reforms” seek to amend the 
corporate and taxation frameworks. Some of the proposed 
reforms include: 

1. Promoter Penalties: Strengthened laws against pre-
insolvency advisors who assist a company to avoid tax 
liabilities and/or facilitate illegal phoenix activity and/or 
promote schemes that incorrectly offer people early 
release from their preserved superannuation benefits. 

2. Director Penalty Notices: Directors would become 
personally liable for unpaid GST under the DPN regime, 
which, currently, only incorporates PAYG and SGC. 

3. Director Appointments and Resignations: Directors 
could be held liable for misconduct, until a change in 
director notice is lodged. Furthermore, the last director 
standing could be prohibited from resigning from office, 
without a replacement. 

4. Books and Records: Not keeping books and records 
would be a “phoenix event”, with directors deemed a 
“High Risk Entity”. 

Higher Risk Entity (HRE) 

Reforms for dealing with HREs are designed to target only 
those involved in “the most egregious phoenix activity”. 

Government proposes a two-step mechanism for 
identifying and targeting HREs. Firstly, an entity would need 

to be designated as a HRE. Broadly, an individual would be 
a HRE where they: 

• have been disqualified from managing a corporation; or 
• have been an officer of two, or more companies that 

have been in liquidation in the last seven years and 
where: 
o they haven’t given the liquidator the books and 

records; or 
o the liquidator has lodged a report under Section 

533(1) of the Corporations Act; or 
• have committed a phoenix offence; or 
• are an officer of an entity with a poor regulatory 

compliance history that is consistent with suspected 
phoenix activity. 

If an individual is classified as a HRE, the Commissioner of 
Taxation would also have to classify them as a High Risk 
Phoenix Operator (HRPO). This is designed to ensure 
honest business failures and legitimate “business rescue 
activities” are not captured. 

If an entity is a HRPO, the following reforms are proposed: 

1. Next cab off the rank: Liquidators selected on a “next-
cab-off-the-rank” basis, preventing a “friendly” 
liquidator appointment. Alternately, a “government 
liquidator” may be established to wind up HRPOs. 

2. Immediate DPN recovery: Immediate ATO recovery 
action against high risk directors. Directors not 
identified as HRPO would still be entitled to 21 days 
notice from the date of the DPN. 

3. ATO refund retention: The ATO to retain refunds due to 
a HRPO, where the HRPO has an overdue lodgment 
capable of affecting a tax liability. 

How we can help 
FTI Consulting has industry experts and a successful track 
record of assisting stressed businesses. If your client is in 
arrears with its creditors please feel free to contact FTI 
Consulting for a confidential, no obligation discussion. 

Whilst there may be options available to recapitalise, or to 
obtain forbearance from creditors, it is critical that the 
underlying financial viability is assessed for businesses 
experiencing financial distress. 

Note: This article does not address all of the proposed 
reforms, which can be viewed at 
https://treasury.gov.au/consultation/c2017-t221952/. 

 

 

 

https://treasury.gov.au/consultation/c2017-t221952/
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About FTI Consulting 

FTI Consulting is a global business advisory firm dedicated to helping organizations protect and enhance enterprise value in an 
increasingly complex legal, regulatory and economic environment. FTI Consulting professionals, who are located in all major business 
centres throughout the world, work closely with clients to anticipate, illuminate and overcome complex business challenges in areas such 
as investigations, litigation, mergers and acquisitions, regulatory issues, reputation management and restructuring. 
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