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Delay analysis is a widely debated element of construction law due to 
the number of projects that are not completed on time, the financial 
implications of such late completions and the often contrasting 
conclusions arising from the method of analysis used to assess the 
effect of delays.

Specialist delay experts are normally engaged by each party to a dispute to evaluate delay by way, ideally, 

of a critical path analysis. However, there remains no general consensus as to which method of analysis 

is to be preferred and, instead, the choice is normally a consequence of the contractual, factual and legal 

aspects at play. These aspects are often unique to a project and, as such, add to the lack of a common 

approach and symmetry in selecting and undertaking a delay analysis.

THE CRYSTAL BALL OR THE MICROSCOPE?

Deciding on a prospective or 
retrospective approach to delay analysis

The facts
The dispute in Fluor v Shanghai Zhenhua Heavy Industry Co 
(2018) EWHC 1 related to the construction of 140 wind turbine 
generators within the Greater Gabbard wind farm off the coast 
of Suffolk. The Claimant, Fluor, entered into an EPC contract for 
the foundations and infrastructure works for this scheme and in 
turn engaged the Defendant, Shanghai Zhenua Heavy Industry 
Co, to fabricate and provide the steel foundation structures.

Following delivery of these items it was discovered that 
there were, amongst other issues, defects in the welds of the 
structures which, as asserted by Fluor, led to large delays1 

1  The original delay was compounded by the fact that no marine installation 
work was able to take place over the winter months and as a result of an 
alternative vessel having to be procured to undertake the re-scheduled works 
(at a slower rate of production than originally envisaged).

to the project (as well as additional costs) due to the need to 
employ a lengthy inspection and repair regime.

The Court was required to consider the critical path before 
and after the defects had been discovered and whether a 
prospective or retrospective approach to delay analysis ought 
to be adopted to correctly identify the critical path and quantify 
the critical delay incurred.

Retrospective and prospective 
assessments of delay
A delay analysis is a forensic investigation into the events or 
issues that delay a project. These delays can be critical (delaying 
the completion date as a whole) or non-critical (affecting 
progress but with no direct effect on the completion date).
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Each method of delay analysis falls, broadly, into one of two 
categories; prospective or retrospective.

(i) Prospective analyses (the crystal ball)

Prospective methodologies (such as ‘time impact’ or ‘impacted 
as-planned’ analyses) involve theoretically assessing criticality 
and the likely impact of a delay contemporaneously (at the 
time the events in question occurred) on the progress and 
completion of the works based upon that which was known ‘on 
the ground’ at that time.

The basis for this methodology, whether applied before or 
after the delay effect has occurred, is to impact a specific and 
anticipated (forecast) delay onto a programme, usually the 
contractor’s as-planned programme or a progressed version of 
this, to model the theoretical effect of the delay to the project 
completion date.

In light of this, this approach is commonly used and favoured by 
contractors to contemporaneously demonstrate what extension 
of time is due as a consequence of employer delay events, as the 
works progress, given it only requires an analysis of what critical 
delay could reasonably have been expected to occur.

(ii) Retrospective analyses (the microscope)

Alternatively a retrospective approach to delay analysis 
(such as ‘planned versus as-built’, ‘time slice’ or ‘windows’ 
methodologies) considers subsequent events, and other issues 
affecting progress, to determine the actual impact of delays on 
the works and whether the events in question actually caused 
delay to completion, as a matter of fact, when the progress of 
the work as a whole is considered. 

This approach seeks to identify what the actual delays to the 
project were by analysing how the works actually progressed. In 
doing so it investigates what actually happened, what the delays 
were and thereafter what caused the delay. In light of this, it is 
often favoured by employers (or their representatives) given 
that it requires that the critical delay caused by the excusable 
delay needs to be established as a matter of fact.

Therefore the choice between which approach to adopt is 
central to measuring the extension of time as well as the 
evidential burden required to establish entitlement. 

Do both approaches lead to the 
same result? 
Previously, in Walter Lilly & Company v Mackay & another 
(2012)2, the Courts, in considering the use of prospective and 
retrospective delay analysis methodologies for determining the 
extension of time due, noted in dicta that “…if each approach 
was done correctly, they should produce the same result.”

However, in passing judgement in this recent case, the Courts 
have now accepted that “…a prospective analysis - in other 
words, considering the critical path at any particular point in 
time as viewed by those on the ground at that time, does not 
necessarily produce the same answer as an analysis carried out 
retrospectively.”

This revised position accepts that each analysis approach 
would result in a different conclusion and acknowledges that a 

2  Walter Lilly & Company Ltd v Mackay and another [2012] EWHC 1773.

retrospective analysis, if done correctly, should (a) be informed 
by what actually happened, and (b) take into account a number 
of delays; both considerations which a prospective approach 
would not consider.

Additionally both approaches are, to some degree, subjective 
which further gives rise to differing results. 

A prospective analysis is dependent upon the programme 
utilised and the means by which the delay event has been 
impacted onto it. The results of this analysis are also dependent 
upon the delays which are impacted and, in modelling delays in 
isolation, there is the risk of not considering other delays which 
may be in operation, be they potentially dominant, concurrent 
or parallel.

A retrospective analysis can also be subjective in nature on the 
basis that frequently a number of delays and causes for these 
may be present and, in arriving at a conclusion as to which delay 
is dominant, concurrent or in parallel, there is usually the need 
to apply experience and judgment. 

Is one approach to be preferred over  
the other?
The Court, in this recent judgement, indicated that a 
prospective approach to delay analysis “… is the correct 
approach when considering matters such as the award of an 
extension of time…”

From a practical perspective this is sensible given that, in the 
interests of a project as a whole, it would be beneficial for 
extension of time applications and assessments to be dealt 
with and accounted for at the earliest possible opportunity. 
This approach would lend itself to a contemporaneous and 
prospective assessment of delay even though it would remain, 
despite best endeavours, to be as accurate as possible in any 
forecasts used, theoretical in nature given that the eventual 
actual delay caused by the event is not assessed given that the 
subsequent progress of the works would not be considered. 

It was however further added in this same judgement that “…
some form of retrospective analysis is required” in relation to 
the facts. 

This requirement that a retrospective approach was required 
in this case would appear to follow the established principles 
as to the assessment of damages for breach of contract and 
sits more comfortably within the framework of existing case 
law which requires that a Contractor must demonstrate, as a 
matter of fact, that the event complained of and relied upon 
actually caused a delay to the completion date. 

A proper retrospective approach satisfies this requirement 
given that it should be based on fact and take into account what 
actually happened after the delay event occurred. Accordingly, 
a retrospective review of the facts would take into account any 
subsequent measures taken by the Contractor to mitigate delay 
by way of re-sequencing, resource reallocation or acceleration.

This position also lends itself to the reality of many time-related 
disputes in that applications and decisions in relation to delays 
are often themselves delayed meaning that a retrospective 
approach tends to be applied, taking account of the factual 
position as it evolves and plays out.
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So which approach should you 
use?
In order to provide a relevant and credible delay analysis in 
support of an application for an extension of time, it is crucial 
that the most appropriate approach to delay analysis is adopted. 

Whilst the circumstances in which the law might prefer a 
prospective approach over a retrospective approach appear 
somewhat unsettled following the Court’s mixed guidance in 
this judgement, a number of factors influence the selection of 
approach including, most significantly, the requirements of the 
contract and any established principles for assessing delay.

1. Adhere to the contract requirements

The contractual provisions dealing with extensions of time 
are central in determining the correct approach used to 
demonstrate an entitlement to an extension of time, be that 
either contemporaneously or retrospectively after the event. 

The JCT Standard Form of Building Contract and the 
Infrastructure Conditions of Contract provides for an extension 
of time to be assessed during the currency of the works which 
would suggest that it would lend itself towards assessment of 
delay on a prospective basis although this would not preclude 
the use of a retrospective approach to assess actual delays 
incurred, following timely notification, as the works progress. 

However, in addition to this, there is also the opportunity under 
these forms for a final retrospective assessment of any further 
extension of time which may be due after the works have been 
completed. In doing so there is the ability to provide additional 
relief where the original assessment and award underestimated 
the delays incurred (although there is no opportunity to reduce 
any previously awarded extension of time). 

It would appear therefore that there would be some flexibility in 
the use of a delay analysis approach under both these standard 
forms of contract.

The NEC form of contract contains language which appears 
however to be far more prescriptive in terms of the approach to 
delay analysis which is to be adopted. It calls for a prospective 
approach in the analysis of delays and requires assessment of 
the contractor’s applications on a prospective or forecasted 
basis, at the time the relevant compensation event occurs. This 
fits in with the ethos of this suite of contracts which revolves 
around the employer, project manager and contractor working 
together to facilitate the smooth running of the project and to 
avoid disputes at the end of a project by having the machinery 
available to deal with issues during delivery.

Notwithstanding this, last year in the Northern Ireland High 
Court decision relating to NIHE v Healthy Buildings (Ireland) 
Limited (2017)3, it was decided that4 despite the prospective 
wording of the contract, a retrospective approach to assessing 
delay was permissible, in line with the general approach to 
assessment of damages, given that the parties had failed to 
follow the prescribed approach.

It was the Court’s view that an assessment should either 

3  Northern Ireland Housing Executive v Healthy Buildings (Ireland) Limited 
[2017] NIQB 43.

4  In relation to a NEC3 Professional Services Contract.

be carried out prospectively at the time or, if this was not 
done, retrospectively instead once the actual impact of the 
compensation event had materialised. The reasoning was that 
if the parties had failed to follow the contractual mechanisms 
in place, and a dispute had arisen, the benefits of the NEC suite 
(in avoiding disputes) were considered to have been lost and 
instead the assessment of damages was to be in accordance 
with the general principles of English law in that only actual 
costs can be recovered. 

Whilst running counter to the ethos of the NEC suite 
which requires a prospective approach to be taken in such 
assessments, in arriving at this view the judge questioned 
why he should “shut my eyes and grope in the dark when the 
material is available to show what work they actually did and 
how much it cost them”.

Although not binding on the English Courts this decision is 
persuasive and introduces yet again some uncertainty into this 
debate as to the correct approach for the analysis of delays.

2. Follow established principles for assessing delay

Another recent case relating to Fluor, albeit this time Australian, 
was Santos Ltd v Fluor Australia Pty Ltd (2017)5. The decision 
here has provided authority to the guidance set out in the 
Society of Construction Law’s Delay and Disruption Protocol 
(2nd edition)6.

This Protocol was first developed in 2002 to provide guidance on 
the assessment of delay, extensions of time and compensation 
arising due to disruption. It is often used as a basis for selecting 
an appropriate delay analysis method, or as an objective 
reference to critique the efficacy of a method utilised. 

The Protocol was updated in February 2017 as a response to the 
ongoing debate in the Courts as to whether delay impact should 
be assessed prospectively or retrospectively and which method 
of critical path analysis ought to be preferred.

The first edition of the Protocol championed a prospective 
approach and a ‘time impact analysis’ as the preferential means 
of assessing entitlement to an extension of time, regardless of 
whether the assessment was to be made contemporaneously, 
distant from the event or after the works had been completed.

Following criticisms of this recommendation over the years, 
notably in Adyard Abu Dhabi v SDS Marine Services (2011)7, and 
the Courts increasingly straying away from theoretical delay 
analyses preferring instead that any claim for an extension of 
time should be based in fact, the second edition of the Protocol 
separates its recommendations for the assessment of delay 
between that which take place contemporaneously and that 
which takes place after the event.

The Protocol maintains a clear preference that, wherever 
possible, the parties should avoid a ‘wait and see’ approach to 
assessing the time impact of delays (Core Principle 4). Instead 
it recommends that delays are dealt with contemporaneously 
by both parties using a prospective approach with a ‘time 
impact analysis’ again the preferred method for the assessment 

5  Santos Ltd v Fluor Australia Pty Ltd [2017] QSC 153.

6  Society of Construction Law Delay and Disruption Protocol 2nd Edition: 
February 2017.

7  Adyard Abu Dhabi v SDS Marine Services [2011] EWHC 848.
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of delays in order that any applications for an extension of time 
can be made and dealt with as close in time as possible to the 
delay event’s occurrence.

There is, however, acknowledgement in this revised version 
of the Protocol that when an extension of time claim is being 
assessed at a time distant from the events in question, 
a “prospective analysis of delay … may no longer be 
appropriate”. In these circumstances, the Protocol does not 
recommend a clear single method of delay analysis which 
ought to take precedence over another and instead now 
advocates that the parties use an appropriate method, be 
it prospective or retrospective in nature, which produces a 
“common sense” result.

Core Principle 7 of the Protocol also recognises the challenges 
faced with regards to accurate forecasting of the impact 
of delay events contemporaneously. In these instances it 
recommends that an extension of time should be granted 
for the predictable effect (at the time of the delaying event 
occurring), thereafter, extensions of time should be assessed 
on an incremental basis retrospectively as and when the actual 
impact of the delaying event unfolds.

Conclusions
The decision in Fluor v Shanghai Zhenhua Heavy Industry Co 
acknowledges that the delay analysis approach adopted is 
key to quantifying delays. It recommends that a prospective 
approach should be used for the assessment of an extension 
of time contemporaneously; a position consistent with the 
Society of Construction Law’s Delay and Disruption Protocol 
(2nd edition) which advocates that a ‘time impact analyses’ is 
utilised to assess delays as they occur.

This position appears, however, to be at odds with other case 
law which prefers a retrospective and fact-based assessment 
of delay in arriving at an assessment of an extension of time 
to capture the full effects of any delay, once known. This 
retrospective assessment is to be based on common sense 
and the assessment of damages in accordance with the 
general principles of English law.

This difference is likely to continue to fuel the debate between 
parties as to which form of delay analysis is to be preferred. 

Practical guidance
Notwithstanding the above arguments, the practical advice 
from this decision, and the other areas explored within this 
article would appear to remain consistent. This would be to 
abide by what the contract expressly requires in terms of 
the notification and the assessment of delays. Whilst some 
contracts allow for a broad-ranging factual enquiry as to 
the cause of delay, others provide little scope for this and 
are limited to the facts known only at the time the events in 
question occurred.

In light of this, it seems doubtful that any general rule can be 
formulated for the assessment of entitlement to extensions of 
time as ultimately the question will depend on the terms of the 
contract. 

Where the parties follow the contractual mechanism for 
assessing delay there will be little concern as to the debate 
between prospective and retrospective approaches. Whilst it 
may appear unattractive to a tribunal to ignore entirely what 
is known to have occurred since the delay event in question, 
in cases where the contract clearly requires a prospective 
approach, there is no provision permitting a retrospective post-
completion review of entitlement, and where the contractor 
had complied with all the steps required of it to obtain an award 
contemporaneously, it is likely that any dispute would again be 
resolved upon the basis of a wholly prospective analysis. 

It is only where the parties fail to follow the contractual 
mechanism, or where an extension of time is considered by a 
tribunal or the Courts long after the occurrence of the events, 
that it would be counter-intuitive to ignore what in fact actually 
happened through the adoption of an exclusively prospective 
approach.

For further information about how FTI Consulting can 
support you with delay analysis please contact  
manoj.bahl@fticonsulting.com 

Reprinted with kind permission. This article first appeared in 
Construction Law Review 2018, published by the Chartered 
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