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The European Commission has been instructed to open a formal investigation 
to dispel the ‘doubts’ that the GB Capacity Market may have discriminated 
against Demand Side Response, but the conclusion is far from foregone.

GB CAPACITY MARKET SUSPENSION

The long road to reinstating  
the Capacity Market 

Introduction
The General Court (“GC”) has delivered a landmark ruling in 
Case T-793/14 in favour of Tempus Energy, which has annulled 
the 2014 State Aid approval from the European Commission 
(“EC”) for the GB Capacity Market (“CM”), leading to its 
immediate suspension.

Summary
• The recent ruling in favour of Tempus has resulted in 

the GB’s Capacity Market scheme being suspended.

• While BEIS is “working closely” with the EC 

to reinstate the scheme, the outcome of this 

cooperation is not a foregone conclusion.

• The EC (with UK’s support) needs to dispel 

the ‘doubts’ about the CM design by formally 

investigating whether certain elements of the CM, 

including the contract duration, the cost recovery 

approach and the auction participation rules,  

may have discriminated against Demand Side 

Response (“DSR”).

• BEIS has tried to reassure the market that “one 

possible outcome” is a positive decision after the EC 

investigation…but what if the outcome is different?

• Alternative scenarios (re-notification of a new State 

Aid case to the EC with a new/amended CM design; 

a complex disentangling of illegal historical CM 

payments; or downright cancellation of CM) seem 

highly unattractive, so we would expect BEIS to put  

all its efforts into ‘saving’ the current CM design.

BEIS has attempted to portray a positive picture of its 
cooperation with the EC to reinstate the CM, arguing that “one 
possible outcome of the investigation that the Commission 
reaches a positive decision after its investigation”. This 
note argues that overcoming the challenges will not be a 
straightforward (or quick) process.

Yet, the alternative outcomes, should the EC reach a ‘negative 
decision’, are even more complex to consider and risk further  
undermining investor confidence in the GB electricity markets.

Tempus allegations of discriminatory treatment

Length of contracts
1 year contracts for DSR are  

discriminatory and should be  
allowed longer contracts

Participation rules
Various CM rules are discriminatory  
against DSR and should be amended

Cost recovery
Current cost recovery mechanism does  
not incentivise consumption reduction  

and should be changed

No renumeration for  
losses avoidance

DSR helps reduce transmission  
and distribution network losses  

and should be paid for it

  Upheld      Rejected
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The fine print of the ruling:  
what does Tempus allege?
The ruling argues that CM should have had ‘doubts’ as 

to whether the CM may unduly discriminate in favour of 

generation and against DSR (which would be incompatible 

with the EU market rules).

GC finds that the length of CM contracts for DSR (1 year only) 

may have discriminated against DSR relative to generators 

who are eligible for 3-year contracts (if refurbishing) and up  

to 15-year contracts (if new).

The EC must now consider whether factors such as the capital 

expenditure and financeability could warrant CM contracts 

longer than 1 year for DSR. 

DSR providers are likely to argue that they find it difficult to 

obtain project finance for undertaking capex investments  

that enable delivery of capacity over a number of years. 

However, the EC is likely to look for quantitative evidence that 

the investments made by DSR developers are comparable 

to those of refurbishing and/or new generators. The EC may 

also consider whether DSR providers have in place long-term 

forward energy contracts that provide sufficient ‘guarantee’ 

that there will, in fact, be flexible demand in place to deliver on 

the CM obligation (say 15 years from now). If the evidence on 

those two points is weak, then the status quo could prevail. 

FTI view: DSR providers seem unlikely to be able to 

demonstrate that their financing needs and long-term 

reliability are comparable with those of new-build generators. 

However, DSR might be able to argue successfully for longer 

CM contracts - 3 years might be a reasonable compromise.

The CM costs are currently recovered from suppliers (and 

ultimately consumers) based on consumption between 4-7pm 

on weekday winter days. ECJ finds that there is insufficient 

evidence that this method is ‘proportionate’ (i.e. it may 

result in excessive amount of State Aid being paid out) and 

that there may be other consequences of the cost recovery 

methods that have not been considered (Tempus alleges that 

small businesses and households could not avoid the CM 

costs through DSR because their consumption is not settled 

on half-hourly basis). 

The EC must now consider whether alternative cost recovery 

approaches, such as through the so-called Triads may be 

more appropriate. To demonstrate compatibility with the EU 

internal market the EC would need to show that (1) the design 

does not lead to excessive amount of State Aid being paid; 

and (2) DSR is not being unduly disincentivised.

Should the cost recovery mechanism change to incentivise 

demand reduction more sharply, this could reduce the volume 

of capacity in the ‘demand curve’ used in future CM auctions 

and therefore reduce future clearing prices. In addition, a cost 

recovery based on triads could lead the industry to consider 

more granular settlement for small consumers (Profile 

Classes 1-4). 

FTI view: Cost-recovery mechanisms invariably face trade-

offs between a number of objectives. While technology 

neutrality may be one of the relevant objectives, others 

include transparency, proportionality and practicability.  

Aside from a potential further delay of the process, triad-

based cost recovery could support more load shifting by 

consumers and thereby enable more DSR to come forward, 

but it could worsen predictability of costs to suppliers and 

overall may not be found to be preferable to the current 

method, so the status quo may prevail. 

GC finds that some of the CM participation rules may have 

discriminated against DSR (in favour of generators) due to: 

• Insufficient volume of the capacity procured in T-1 auctions 

(relative to T-4 auctions) and the lack of legal commitment 

as to the volume of capacity procured in the T-1 auctions;

• Requirement for all T-4 and T-1 bidders to bid for “open-

ended” capacity events (i.e. bidders do not know in advance 

how long they will need to provide capacity for during a 

system stress event). By contrast, transitional auctions 

allow for “time-bound” bids (i.e. for a pre-defined duration 

of capacity provision) which are more attractive for DSR, 

but provide less security of supply;

• Requirement for DSR to submit a bid bond (similar to 

generators), which may cause a financeability challenge; 

and

• The minimum capacity threshold of 2MW (which is higher 

than in other jurisdictions, for example 100kW in PJM).

The EC must now consider whether any of the issues above 

may be discriminatory against DSR providers and whether  

the DSR participation rules may need to be changed.

FTI view: Changes to the CM rules resulting from this 

assessment seem more straightforward than the other 

two issues and could be a “win” for DSR, without creating 

a fundamental challenge for the overall market. However, if 

these changes were expected to depress CM prices further, 

BEIS may “support” the T-4 price signal through other CM 

design interventions.
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What will happen next?
For the CM to be reinstated in its current form, and assuming 

that the Brexit outcome requires the UK to continue abiding 

by the State Aid rules, the EC will need to undertake the 

formal investigation procedure and dispel the “doubts” raised 

by Tempus and upheld by GC regarding the length of CM 

contracts, cost recovery mechanism and DSR participation 

rules. This process could take up to 20 months from the 

opening of the investigation, although the exact duration 

will be highly dependent on how EC undertakes the formal 

investigation and on whether any CMs in other Member States 

are legally challenged in the meantime.

If the EC does not reach a positive decision, the UK could 

seek to amend the CM design and re-notify a new State Aid 

case to the EC. However, this could also render historical CM 

payments illegal, and therefore raise critical questions about 

(1) treatment of historical payments  made prior to the GC 

ruling; (2) treatment of the CM payments during the standstill 

period while the CM continues to operate “short of making 

payments”; and (3) the potential need to re-run any of the 

historical CM auctions, as argued for by the Tempus CEO. 

FTI view: We expect BEIS to start working on potential 

amendments to the CM design in parallel with the EC 

opening its formal investigation. The legal and commercial 

complexities of a new CM design and its implementation,  

if ultimately required, are likely to require substantial  

effort from BEIS.

BEIS has confirmed that under a positive EC decision 

capacity providers could be paid retrospectively (“deferred 

payments”), and seems likely to make all reasonable efforts, 

insofar as legally possible, to avoid reneging on CM payments 

to market participants who have invested in good faith. It may 

therefore look for alternative options to compensate market 

participants to make up for any CM shortfalls.

One consideration in this context may be whether any CM 

shortfalls have been (partly) made up for by the “missing 

money” value turning up in other markets (e.g. wholesale or 

balancing mechanism price spikes), and the actual quantum 

of revenue shortfall to developers who made investments 

underpinned by the CM.

1  Historical payments relate to the Transitional Auction 2016 for delivery of 0.8GW in 2016/17 at £27.50/kW;  
Early Auction 2017 for delivery of 54GW in 2017/18 at £6.95/kW; and the T-4 2014 auction that has just 
started the delivery period for 2018/19.
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