
 

CONSTRUCTION SNAPSHOT: 
Contract Management &  
Construction Arbitration 
 
 
As per the ICC’s records and publications, the worldwide number of 
arbitration cases has increased over the past few years and notably for those 
related to construction projects. Moreover, it would be safe to say that this 
trend will continue for the years to come. 
 
 
A quick analysis is that both industrial contractors and owners have gotten more deficient at managing 
their projects; however, it would be unfair to limit the comprehension of this trend to such a reductive 
interpretation. In fairness, commercial disputes have been ever-present in construction projects, long 
before the number of registered arbitration cases allowed us to measure their growth. Yet, the 
consequences of disputes in construction projects remain the same: delays, costs overruns and 
consequential damages for stakeholders (state or private entities), contractors and third parties. 
 

The most common causes for construction-related 

arbitration are: (i) mismanagement of the contract or poor 

administration, (ii) poorly drafted contracts and (iii) failure to 

understand the contract provisions. Although there are 

other causes of construction-related arbitrations, those 

previously mentioned often find themselves at the top of 

the list, only exchanging ranking from year-to-year. In the 

meantime, construction projects have become more 

complex, in part due to the evolution of new technologies 

and the developing needs of the buyers. In the energy 

industry, the need to go deeper or further, to the frontier 

exploration and production, which has also rendered 

projects larger, more complex and more challenging to 

execute. The effect of globalization is also a major factor to 

consider when analysing the number of construction-

related arbitrations. Nowadays, multinational companies 

can do business in most parts of the world and bid for large 

projects even if they are not established in the country 

where the projects will take place. Despite the possibility of  

 

                                                                                                                                   

implementing standard types of contracts (e.g. FIDIC or 

NEC), the use of bespoke contracts prevails and the 

combination of these two factors is slightly tipping the scale 

in the favour of the owners in terms of price-risk 

distribution, with the drawback that it does not ensure 

properly priced projects. 

Contractors face complex projects in less known countries 

and cultures, with less typical contracts negotiated and 

often at a relatively fast pace, which leads to a higher risk 

transfer from owner to contractor. Managing these types of 

projects has become more difficult and, ultimately, enables 

an environment where there is a constant need to file 

claims and use dispute resolution mechanisms. 

Root causes and CM? 

Because of these factors, multinational companies, as well 

as state entities, see arbitration as a fair and independent 

tool to resolve disputes. It provides certainty that disputes 

will be assessed and judged objectively, under a frame of  



 

confidentiality and with the possibility of settling the 

disputes before reaching the final ruling.  

Under such context, is it possible to have an accurately priced 

project and a feasible time-schedule? Although many 

examples of international construction projects 

demonstrate that such projects do exist, my experience as a 

claims and dispute practitioner has allowed me to observe 

recurrent deficiencies in managing contracts, time 

schedules and the pricing of variation orders. 

For the sake of example, let us consider an EPC project that 

was reasonably priced with attainable deadlines. During 

execution of the project, an event occurred which altered 

the original provisions leading to delays and incurring 

additional costs. In most projects, notifications would be 

issued by both parties concerning said event, but at times 

variation order of the price or time-schedule are not agreed 

upon. This may be due to the root causes of the event or 

the inability of the parties to recognise their responsibility 

and consequences. Thus, the dispute would remain until the 

final account and potentially develop into an arbitration 

case.  

Despite the over-simplification, the cumulation of technical 

disagreements, ambiguous contractual provisions, 

mismanagement of contracts and unsuccessful negotiations 

could force each party to protect their own interests and 

the disputes would tend to endure for the length of the 

project, the use of dispute resolution mechanisms and 

culminating with an arbitration procedure. 

In the various forums analysing construction disputes, the 

most visited and those who compile the most literature 

concern: delay analysis (Extension of Time, concurrent 

delays), the interpretation of contractual clauses (applicable 

law, international norms) and valuation of the damages 

(quantification of claims, liquidated damages, loss profit 

and overhead); nevertheless, a less popular topic is 

“contract management” and its strategy. This is rather 

interesting as the most common causes of arbitration, as 

seen above, are linked with the way contracts are drafted 

and ultimately managed. 

While entering an arbitration procedure, some questions 

can be asked with regards to contract management to 

better understand the case, for example: what was the 

contract management strategy for this project? Was the 

number of contract managers appointed for this project 

appropriate? How was the contract managed before the 

main claim disputes? And, more importantly, how was it 

managed after? Is there any return of experience of 

previous projects and/or disputes to base the contract 

management strategy upon? 

Thresholds or not? 

Typically, large multinational companies apply thresholds on 

the size and importance of a project prior to appointing a 

Contract Manager. For example, a company's policy could 

consider that for projects priced under 20 million EUR, it 

shall be the Project Manager who undertakes the contract 

management activities; conversely, for projects priced 

higher (i.e. beyond 20 million EUR), a team shall be created 

with at least one Contract Manager. 

Although this sensible approach helps control the 

supporting costs and the size of the teams, it may not 

always be suitable as some contracts rely heavily on 

continuous surveillance of contract provisions, rather than 

technical knowledge or managerial / commercial skills 

expected from a Project Manager, or a Project Director. 

Evidently, companies are free to define the contract 

management strategies on their contracts, but the 

underlying principle would be to have them aligned and 

integrated with the strategies set-out for planning and 

costing, preferably before entering into a contract. We have 

observed that this is not always the case for projects 

ultimately involved in arbitration procedures. 

Underestimated value 

Generally, construction companies are reticent to allocate 

contract management resources to projects as its perceived 

added-value is often underestimated and looked after only 

as a supporting role contributing to the overhead costs of 

the project. This occurs at early stages of the project, but 

also when claims have already developed.   

Despite this perception, the value of a Contract Manager is 

positively evolving in most companies in France, which are 

“Evidently, companies are free to define 
the contract management strategies on 
their contracts, but the underlying 
principle would be to have them aligned 
and integrated with the strategies set-
out for planning and costing, preferably 
before entering into a contract.” 



now implementing the position into organisation charts 

despite it being non-existent only a few years ago. Still, cost 

reduction remains a priority (not a trend) of the board of 

directors, in detriment to a better support staffing of the 

projects. 

While the project is under execution and already facing 

ongoing claims, it is rather uncertain whether an arbitration 

procedure would take place afterwards, or not. As a 

consequence, the time-period between the notification of 

claim matters and the request for arbitration is rather long, 

often lasting years. In terms of contract strategy, this period 

should not be neglected as parties are then faced with the 

decision to either incur additional costs to mitigate, 

concede, at least partially, to the other party’s arguments 

and finalise as soon as practicable, or simply continue as 

foreseen, slightly adapting and minimising efforts and costs 

until the project’s conclusion.  

Although there is no certitude that devoting more results to 

a project will be a winning strategy (especially with support 

activities like contract management) the costs of an 

arbitration a few years down the road is not given the same 

weight as the short-term, but tangible assessment of the 

increase in costs of the project’s support staff for the next 

quarter, semester, etc. 

The consequences of this choice are resented once the 

project is finished and the disagreements resurface possibly 

leading into a dispute resolution and arbitration. In this 

regard, arbitration practitioners (i.e. legal counsels and 

independent experts) may highlight that lack of support is 

one major obstacle to overcome. By support, it is 

understood: letters, contemporaneous cost and technical 

documents, minutes of meetings, updated versions on the 

project time-schedule and any other document important 

to the subject matters originating the dispute. Without this 

support, lawyers and experts must rely on other evidence, 

arguably less robust, open for interpretation and even 

criticised. 

The feeling amongst dispute resolution practitioners is that, 

more often than not, Statement of Claims or Statements of 

Reply may lack further support on the main heads of a claim 

or to shed light on disregarded issues that may become key 

to the case, or otherwise diminish its robustness. This can 

be the case on several technical disciplines of the project, 

but also on contractual matters as simple as, for example, 

replying in due time to a letter notification. On this note, it 

should be put in perspective that the cost of an arbitration, 

i.e. legal counsels and independent experts’ opinion, 

attempting to recreate the project is much higher than the 

internal resources of an employer or contractor during 

project execution, who could have anticipated the need of 

notifications and properly archive records in preparation for 

a later dispute. 

CM as a go-to source 

The obligation to maintain and update the project records 

also seems like a rather fundamental action which still 

manages to be overlooked. A simple example, from a 

contractor's stand-point, let us consider an evaluation of a 

change order or variation during execution which was not 

ultimately signed. Despite the contractor's best endeavours 

to assess the change, it would remain as a prospective 

estimation if not agreed upon by the owner and the 

subsequent claim shall be updated as the assumptions used 

initially may no longer be applicable. Often, when 

arbitrations are initiated, there are no follow-ups and the 

quantification of the real losses becomes more difficult, 

risking the chances of a proper indenisation, even if the 

award was in favour of the claiming party. 

The three main conclusions from this analysis on contract 

management of projects are to: (i) define and align the 

contract management strategy to the other disciplines of the 

company before entering into contract, (ii) regularly reassess 

the involvement of contract management requirements on 

projects, particularly when facing disputes, and (iii) keep 

records and prepare wisely between the main disputes and 

the conclusion of the project. These actions may not ensure 

success on all projects but will surely leave the owner or 

contractor in a better position to start negotiations and to 

best prepare for arbitrations. 

With regards to the first conclusion, interviews and 

experience lead me to state that the Contract Manager is 

less involved than the Project Manager in the definition of 

the contract strategy before signature, which is 

symptomatic to any further miscommunication managing 

the contract and the disputes that may arise during the 

execution of the works.

“The preventive role of a Contract 
Manager shall be considered as an 
investment for the project.” 



 

 

On the second conclusion, during my professional 

experience in cases of arbitration, I have observed that the 

involvement of legal counsels, either internal or external, 

are often late in the process of dealing with disputes. The 

ongoing reassessments of the project results are often on a 

planning and cost basis; however, the contract management 

should flag and stress the need of involving legal counsels in 

early stages of commercial disputes, rather than too late 

when dispute resolution seems unavoidable. The preventive 

role of a Contract Manager shall be considered as an 

investment for the project. 

Lastly, the records of a project need to be customised for 

the tasks of contract management. Often construction 

companies struggle with the documentation of the project, 

even with technical-oriented solutions. Understandably, 

these are not adjusted to contract management practices 

but for engineering works. In this sense, contract 

management will require specific, ad-hoc tools to improve 

their efficiency and the project can benefit from them as a 

go-to source when analysing claims and the eventual 

disputes lived throughout the project, as relying on a 

witness statement is far less robust than factual documents. 

This article was originally published by Association Française 

du Contract Management in Issue N° 4 of Le Journal Du 

Contract Management (June 2019).   

For more information on how FTI Consulting can support you 

with contract management or construction disputes please 

contact Xavier.Rayo@fticonsulting.com. 
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