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Cartel Damages:
Why claims should be linked to cartelist profitability
Cartelists face the risk of significant financial and, in some cases, criminal penalties. The fact
that they nonetheless engage in cartels may support a presumption that cartelists derive
some benefit from doing so.
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12%
Weighted average margins
across industries

15-20%
Cartel overcharges
suggested by empirical
studies

A presumption of harm was formalised in the Damages Directive. The European
Commission explains that this “presumption is based on the finding that more
3
than 90% of cartels cause a price increase”. Such price increases are also known
as overcharges.
In terms of the magnitude of cartel overcharges, a review by Connor in 2014
4
found median long-run overcharges of 23% and average overcharges of 49%,
a study for the European Commission found that overcharges represented
20% of the cartel price working on a subset of data compiled by Connor and
5
Lande in 2008, the OECD noted in 2002 that “Real-world data on actual harm
is sparse” and found median overcharges between 15 and 20% for a small
6
number of cases, and Laborde has found average overcharges of 17% based
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“Past findings of overcharges
imply conspicuous profitability”
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In UK High Court of Justice, BritNed / ABB, No. HC-2015-000268, 9 October 2018, the judge accepted that a
“cartelist would not participate in a cartel without wanting to benefit” but concluded that the benefit sought
may not be an inflated price, paragraph 250.
European Parliament 2014/104/EU of 26 November 2014 on certain rules governing actions for damages under
national law for infringements of the competition law provisions of the Member States and of the European
Union: “it is appropriate to presume that cartel infringements result in harm, in particular via an effect on prices”
(recital 47).
Directive on antitrust damages, available at https://ec.europa.eu/competition/antitrust/actionsdamages/
directive_en.html, (accessed 19/06/2020).
Connor, J. (2014), “Price-fixing overcharges: revised 3rd edition”, unpublished paper, Purdue University.
Oxera (2009), Quantifying antitrust damages, Towards non-binding guidance for courts, Study prepared for
the European Commission, page 90.
OECD DAFFE/COMP(2002)7 of 9 April 2002, Report on the nature and impact of hard core cartels and sanctions
against cartels under national competition laws, paragraph 21.
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on 59 damages awards. In Hungary, a 10% presumed
8
overcharge is written into law.
This paper shows that a 15 to 20% price increase generally
would imply a dramatic increase in most business’
profitability. Such dramatic increases in profitability
should be unambiguously reflected in cartelists’ financial
performance. The implication is straight-forward: if a
cartel was allegedly motivated by the prospects of higher
profits, then a court should be able to link claims of cartel
damages to such profits.
The paper goes through the following steps. It first
discusses the link between prices and profits. This
shows how small price increases can result in large profit
increases. Secondly, it assesses what may constitute
normal levels of profitability across industries. This
provides a baseline against which one can assess the
relative impact of a potential price increase. Thirdly,
it considers whether cartel-driven inefficiencies may
erode gains from overcharges. This addresses whether
overcharges may not meaningfully be reflected in profits.

Small price increases can result in large profit
increases
Table 1 illustrates through a stylised example of how small
price increases can lead to much greater increases in
profitability.
TABLE 1: STYLISED ILLUSTRATION OF LINK BETWEEN PRICES AND PROFITS

Price
incr. 10%,
volume
decr. 5%

Legend

Base
case

Price
incr.
10%

Volume

A

100

100

95

Price

B

10

11

11

C=A*B

1,000

1,100

1,045

D

5

5

5

Variable costs

E=A*D

500

500

475

Gross margin

F=C-E

500

600

570

G

400

400

400

Revenue
Variable cost per unit

Fixed costs
Operating margin

H=F-G

100

200

170

Operating margin (%)

I=H/C

10%

18%

16%

Source: FTI Consulting analysis

The example first addresses a situation in which prices are
increased and volumes are unaffected. A price increase
of 10% in the example (from 10 to 11 in line B) results
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Laborde, J. (2019), Cartel Damages Actions in Europe: How Courts Have
Assessed Cartel Overcharges, Concurrences Review, paragraph 25.
OECD DAF/COMP/WP3(2015)14 of 11 June 2015, Relationship between public
and private antitrust enforcement, paragraph 15.
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in an equivalent percentage increase in revenue (from
1,000 to 1,100 in line C). However, this results in a gross
margin increase of 20% (from 500 to 600 in line F) and an
operating margin increase of 100% (from 100 to 200 in
line H). If assessed by reference to the operating margin
percentage, the increase in profitability is about 80% (from
a 10% margin to an 18% margin in line I).
Customers may respond to higher prices by purchasing
9
lower volumes. The example above illustrates this by
reducing volumes by 5% in the final column. However, the
price increase still results in a more than proportionate
increase in profitability. The combination of 10% higher
prices and 5% lower volumes results in a 70% increase
in the absolute operating margin (from 100 to 170 in line
H) or a 60% increase in the operating margin percentage
(from 10% to 16% in line I).
The exact percentages above are obviously the result
of the specific assumptions in the example. However,
the existence of costs in general means that a certain
percentage price increase should lead to an even greater
relative increase in profits, absent conspicuous offsetting
10
volume reductions.

Sector baseline profitability
The analysis below shows profitability measured by
Earnings Before Interest and Tax (EBIT) as a percentage
of revenue (the EBIT margin). This margin includes all
operating costs of the businesses and excludes financing
costs and taxes. It therefore reflects company operating
performance and is not influenced by any potential
differences in the mix of debt and equity used to finance
the companies or by national tax regimes.
The analysis takes the 1,217 companies included in the
S&P Global index as its starting point. Bloomberg classifies
these into 11 industries. Each industry includes at least
60 companies. This dataset therefore provides a broad
sample of industries and companies across the global
economy. The analysis excludes companies in the Real
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Oxera (2009), Quantifying antitrust damages, Towards non-binding guidance for
courts, Study prepared for the European Commission, page 13, section 2.2.1.
10 A study for the European Commission notes that volume effects are hard to
detect such that “in many circumstances, making a claim for damages for this
volume reduction may be more difficult” (Oxera (2009), Quantifying antitrust
damages, Towards non-binding guidance for courts, Study prepared for the
European Commission, page 13, section 2.2.1). This suggests that volume
effects are likely modest. Also, it would be irrational to assume volume effects
of a magnitude rendering the alleged price increase unprofitable. Levenstein
and Suslow explain that “We would expect collusion to be more prevalent in
industries with relatively inelastic demand, as the potential profits arising from
fixing prices are greater ( Pindyck, R. 1979). The empirical work is very limited
but generally consistent with this expectation” (Levenstein, Margaret, C., and
Valerie Y. Suslow. 2006. «What Determines Cartel Success?» Journal of Economic
Literature, 44 (1): 43-95, page 64).
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Table 2 below sets out the results. It ranks the companies
by profitability from low to high, splits them into four
quartiles within each industry and calculates the weighted
average EBIT margin for each quartile. It thereby presents
an industry average profitability for each profitability
quartile and for all companies in each industry.
TABLE 2: WEIGHTED AVERAGE EBIT MARGIN WITHIN INDUSTRY PROFITABILITY
QUARTILES

Profitability quartile

1st

2nd

3rd

4th

All

Communication Services

6%

14%

21%

24%

20%

Consumer Discretionary

4%

8%

13%

23%

8%

Consumer Staples

3%

9%

16%

31%

9%

Energy

-1%

6%

13%

29%

7%

Utilities

7%

14%

21%

33%

14%

Health Care

4%

13%

21%

33%

11%

Industrials

3%

9%

13%

25%

9%

Information Technology

4%

13%

23%

35%

17%

Materials

2%

10%

14%

32%

11%

Weighted average

3%

9%

19%

29%

12%

Source: FTI Consulting analysis

The highest margin industry (Communication Services)
reports weighted average margins of 20%. The lowest
margin industry (energy) reports weighted average
margins of 7%. The weighted average profitability across
all firms and industries is 12%.

11 We sourced the data from Bloomberg and cross-checked it against Capital IQ.
For companies for which the two sources did not match at revenue level we
checked the data against public statutory accounts.
12 Exchange rate data source: Capital IQ.

FIGURE 1: EBIT MARGIN DISTRIBUTION FOR ALL FIRMS IN SAMPLE
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The data reflects revenues and costs for a year as per the
latest available annual report at the time of the data query
11
in February 2020. The analysis includes no adjustments
to the data to e.g. remove the effects of one-off events
such as write-offs of investment values which may distort
overall performance for individual companies. Such
idiosyncratic events should not systematically influence
average sector performance. Some companies report
in currencies other than USD. For these companies the
analysis converts revenue and costs into USD using the
average USD/local currency exchange rate for the relevant
12
financial year.
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Margins above 20% start appearing in the third quartile
in some industries. Margins above 25% are exclusively
the domain of the top quartile across industries. Figure
1 below shows the distribution of margins across all
industries in aggregate.

Percentage of firms

Estate (61 companies) and Financials (189 companies)
industries. These companies report changes in the value
of their assets as part of the operating profits. They are
therefore not directly comparable to other industries. The
sample hence includes 965 companies across nine sectors.

FTI Consulting, Inc.

EBIT margin
Source: FTI Consulting analysis

Just over 40% of the sample companies report EBIT
margins in the 5 to 15% range. 90% of the companies
report EBIT margins below 30%. The top 10% of the
sample companies reporting EBIT margins above 30%
account for only around 4% of the revenue in the sample.
None of this precludes that cartelists might earn much
higher margins consistent with overcharges in the 15
to 20% range identified in the literature quoted above.
However, the fundamental point is that overcharges in the
15 to 20% range would imply a very significant increase in
profitability for most firms.

Could inefficiencies explain alleged overcharges not
reflected in profitability?
Cartels may result in companies incurring inefficiently
13
high costs (so-called x-inefficiency). For example, a
study prepared for the European Commission explains
that “The reduction in rivalry between firms can result in
lower levels of innovation and a slowing-down in the rate at
which improvements in efficiency are achieved, or at which
14
inefficient firms exit the market”. This raises the question
whether inefficiency may explain a finding of high
overcharges without a clear impact on profitability.

13 Leibenstein, H. (1966), “Allocative Efficiency vs. X-efficiency”, American
Economic Review, 56, 392-415.
14 Oxera (2009), Quantifying antitrust damages, Towards non-binding guidance
for courts, Study prepared for the European Commission, page 15. See also
Bridgman, B., Qi, S. Schmitz Jr, J., (2015), Federal Reserve Bank of Minneapolis
Research Department Staff Report 519, Cartels Destroy Productivity: Evidence
from the New Deal Sugar Manufacturing Cartel, 1934–74.
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Any counterfactual assumed price would need to be higher
than efficiently incurred unit costs to reflect sustainable
15
competition. When prices exceed costs, it takes more
than one percent of cost inefficiency to offset one percent
of overcharges. An alleged large overcharge not reflected
in high profitability therefore implies an even greater
percentage of inefficiency.
However, not all types of costs may be susceptible to
inefficiency. For example, a product may be manufactured
using machines acquired in a competitive market and
rely on inputs used in proportions dictated by a chemical
formula. Such costs would be outside the control of the
cartelist and therefore not susceptible to cartel induced
inefficiencies. Any alleged inefficiency would therefore
need to be found only within the subset of the cost base
effectively controlled by the cartelist. For example, if only
50% of the cost base is under the effective control of a
company, that part of the cost base will need to be inflated
by 20% to imply 10% inefficiency for the total cost base. The
greater the alleged overall inefficiency needed to bridge
the gap between alleged overcharge and profitability, the
more blatant and obvious such inefficiency should be upon
scrutiny of the cartelist’s operations.
Finally, the suggestion that inefficiencies substantially
absorb alleged overcharges may contrast with the logic
underpinning any presumption of an overcharge in the
first place. Specifically, the overcharge presumption
reflects the logic that companies would have no reason to
collude if they did not stand to gain in some way. By the
same logic, it would make no sense for these companies to
forego such a high-risk gain through inefficiency.

15 Oxera (2009), Quantifying antitrust damages, Towards non-binding guidance for
courts, Study prepared for the European Commission, page 66: “if the company
fails to earn [the cost of capital], investors will not commit capital to it”.
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For these reasons, a claimant or court cannot simply
presume that a failure to find alleged overcharges reflected
16
in profitability would be due to cartel-induced inefficiency.

Past findings of overcharges imply conspicuous
profitability
Our analysis indicates that margins around 5 to 15% are
common, around 20 to 25% are generally industry-leading,
and above 30% are rare. This paper does not address
whether past findings of cartel overcharges in the 15 to
20% range or more are reasonable. However, in most
industries such price increases would have a clear and
distinguishable impact on profitability. In the context of
market definition, the SSNIP test treats a 5 to 10% price
17
increase as “small”. From a company’s perspective, such
a price increase is anything but small.
A presumption of overcharges should therefore imply
a presumption of associated profits. Even a single digit
percentage overcharge would, for many firms, imply
a dramatic increase in profitability. The link between
overcharges and profits should therefore be clearly reflected
in the evidence adduced in a credible damages case.
The views expressed in this article are those of the
author(s) and not necessarily the views of FTI Consulting,
its management, its subsidiaries, its affiliates, or its other
professionals.

16 UK High Court of Justice, BritNed / ABB, No. HC-2015-000268, 9 October 2018,
paragraph 447.
17 European Commission 97/C372/03 of 9 December 1997, Commission Notice on
the definition of relevant market for the purposes of Community competition
law, Official Journal of the European Communities, recital 17.
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