
A
In 2019, the CMA issued new guidance that 

the agency can request any document in the 
merging parties’ possession at any stage of the 
investigation. The large volume, complexity and 
diversity of information generated by even small-
sized businesses mean that managing the CMA’s 
requests often requires a specialist understanding 
of complex search protocols and technical 
solutions, with which most businesses  
are unfamiliar. 

Similarly, data protection regulations such as the 
GDPR and 23 NYCRR 500 cyber regulation, as well 
as high profile data breaches, have significantly 
impacted the M&A landscape. 

In 2017, the deal value of a high-profile 
technology acquisition took a £250+ million hit 
(7% of the original price) as a result of a data 
breach. Acquirers are learning that assessing 
data risks earlier in the deal lifecycle is crucial to 
containing M&A costs and preserving value. Firms 
also need to consider legal and regulatory liabilities 
post-closing, including cyber risks associated 
with risky data which may trigger significant data 
protection fines, litigation and investigations. 

During a merger or divestiture, large volumes of 
data may be identified and must be analysed by 
various parties. 

Companies often struggle with translating high 
level business scope definition into precise search 
criteria across the diverse IT systems. 

Using AI tools and techniques – often referred to 

As businesses buckle down to withstand the 
implications of, and boost recovery from, the 
current COVID-19 crisis, many are looking at 
strategic M&A to streamline, increase liquidity, 
divest the less functional edges of their corporate 
portfolio and merge with entities that strengthen 
their resilience. 

At the same time, across the globe, there 
is a trend of tougher merger controls and 
enforcement of procedural rules. Data, arguably 
the most valuable asset in the modern economy, is 
increasingly playing a critical role throughout M&A 
and merger control processes. 

All of these factors are weaving a complex 
web of challenges that can impact a transaction. 
Corporations today must be prepared to navigate 
the world of data with the right expertise and 
technology to reduce the cost and effort of 
managing these variables. 

In the UK, the Competition and Markets 
Authority (CMA) has been ramping up its powers 
for Global Enforcement, following the UK’s 
departure from the EU. In the EU, the Directorate 
General for Competition (DG Comp) is increasingly 
requiring significant volumes of internal documents 
under highly compressed timelines. These are 
difficult to execute in practice and often result in 
costly delays. 

in the legal discovery arena as technology-assisted 
review (TAR) or predictive coding – organisations 
can scale strategic decisions about a transaction 
(i.e. what data needs to be retained or remediated) 
earlier in the process and drive better business 
outcomes (i.e. faster, more cost-effective data 
review and faster realisation of a deal’s value). 

The impact AI can have on speeding up a single 
transaction is significant. Dealmakers and legal 
counsel will find even greater strategic value in 
applying and standardising these models across 
their entire transaction portfolio. Standardised 
workflows, checklists and data reuse strategies 
improve processes from one transaction to the 
next, driving faster overall outcomes. 

But for technology solutions to deliver these 
benefits and meet the intense scale, complexity and 
timeframe demands involved with M&A matters, 
they must be supported by experts who know 
how to navigate them to identify relevant, critical 
information quickly. 

Some key areas where data and technology play 
a crucial role in M&A are outlined below.

Investigations
For mergers that are subject to an investigation, 
requests for information can be particularly 
burdensome. A Phase II investigation is much more 
onerous and often requires extensive requests 
for information with very tight timeframes for 
response. The EU Merger Regulation (EUMR) 
empowers the European Commission (EC) to 
obtain ‘all necessary information’ to complete 
its assessment, including issuing requests to 
merging parties and third parties. When faced 
with a time-crunch to respond, the parties may 
provide significant volumes of data without 
first inventorying or reviewing the information 
carefully. The EC may also provide conditional 
merger clearance but require certain behavioural 
or structural remedies to address competitive 
concerns. 

Due Diligence
During the due diligence phase, sellers need 
to share information with potential buyers to 
enable the purchaser to assess value and risk 
considerations with the deal. As part of this 
process, sellers may need to perform time-
consuming redactions to ensure competitively 
sensitive information, customer identity information 
or other sensitive data is redacted before 
providing data to potential buyers. Technology 
can automatically recognise key concepts such 
as client identifiers or common personal data 
patterns and can additionally be trained by subject 
matter experts to automatically find and redact 
competitively sensitive information and other 
specific materials. 

Redactions are a time-consuming step in the 
M&A and divestiture process, so it’s important to 
have a proactive plan in place for dealing with the 
actual use of redactions and ensuring consistency 

across near duplicates. 
Technologies are available, but the processes 

require expertise and thorough quality control to 
ensure the automation works as expected and 
can handle the nuanced nature of differentiating 
commercially sensitive data. 

Protecting Sensitive Data
Sensitive data identification and protection of 
sensitive information – including IP, trade secrets 
and records subject to data protection laws – is 
another major risk factor in M&A and divestitures. 
Protecting data throughout a merger or divestiture 
is typically a resource intensive process involving 
business and technical subject matter experts, legal 
teams and IT to first identify sources of critical 
data, and then subsequently perform large scale 
review and remediation across a complex  
data landscape. 

In EU-based merger control matters, companies 
may be subject to several commitments, including 
ring-fencing of sensitive information. 

Data classification and rights management 
technologies can also be used to automate 
protection and demonstrate ongoing compliance. 
This includes controls that offer a range of 
capabilities, including preventing a file from being 
opened even after it leaves the network from 
which it originated. 

Machine learning technologies can be trained 
to identify sensitive data across billions of 
files scattered across continents to meet these 
obligations. 

M&A is a complex and high-stakes process. 
Timing is everything. This is truer now than ever 
before given today’s volatile business environment. 
Accelerating deal transactions, in a way that 
contains costs and minimises risk exposure, will  
be critical to drawing value from deals amid 
economic uncertainty. 

To bring mergers, acquisitions and divestitures 
to a timely closure, organisations will require a 
strategic balance of people, process and emerging 
predictive technology. 

Regardless of jurisdiction, M&A matters come 
with inherent complications that require complex 
data identification and remediation throughout  
the deal lifecycle – from due diligence to post- 
close integration. 

This must be done without compromising on 
global competition regulations, data protection and 
other legal obligations. 

A repeatable approach will help organisations 
better deal with burdensome obligations, fulfill 
aggressive timeline requirements and gain a 
competitive advantage. n
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