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Background

• The Supreme Court substantially allowed the FCA’s appeals. Overall, as a result of its decisions on the interpretation of certain 
‘prevention of access’ and ‘hybrid’ clauses, the Supreme Court has materially broadened the cover available to policyholders for BI 
loss caused by the effects of the COVID-19 pandemic in the UK.

• Whilst 8 insurers participated as defendants in the FCA’s test case, the rulings of the High Court and Supreme Court apply to all 
insurers who have issued relevant BI policies.

• The Supreme Court judgement and final declarations (the latter are yet to be issued) need to be reviewed carefully, and read 
together with the High Court judgement which remains binding on a variety of issues which were not successfully appealed, in order 
to properly understand how individual policy wordings should be interpreted.

• Insurers will also need to refer to the FCA’s Finalised Guidance of 17 June 2020 which summarises the steps required to review 
rejected and outstanding claims in light of the Supreme Court’s decision and to communicate with policyholders. The FCA is currently 
consulting on this guidance for matters 

• The FCA’s subsequent ‘Dear CEO’ letter to insurers emphasises the need for insurers to “maintain … pace” and “ensure all 
businesses with valid BI claims receive payments due to them as soon as possible”.
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On 15 January 2021 the UK Supreme Court handed down its judgement in the FCA’s business interruption (BI) 
insurance test case. There are significant implications for insurers in addressing their claims’ backlog, managing a 
potential surge in new claims and related communications to key stakeholders.

https://www.fca.org.uk/publications/finalised-guidance/business-interruption-insurance-test-case
https://www.fca.org.uk/publication/correspondence/dear-ceo-letter-business-interruption-insurance-january-2021.pdf


What Insurers Should Do Next
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Act Promptly
The FCA’s Dear CEO letters states that insurers should “promptly” reassess all BI claims (and 
complaints), including those previously rejected or not fully paid, and consider making interim 
payments where the final settlement amount is yet to be agreed. 

Be Prepared
The Supreme Court's findings in relation to ‘prevention of access’ and ‘hybrid’ extensions, such as its 
finding that certain restrictions/guidance which did not have the force of law, could still trigger 
coverage, may result in additional claims or an increase in the indemnity payable on claims already 
presented.

Communicate Clearly
Findings must be promptly communicated to all affected policyholders in a manner that is clear, fair 
and not misleading. The FCA expects insurers to take a pragmatic, transparent and consistent approach 
in their interactions with policyholders over remaining evidence and loss adjustment requirements. 
Where settlement amounts have been previously agreed, this will only be binding where policyholders 
have been informed about the test case and its implications, accurately reflecting what the customer 
may have been eligible to claim had they waited for the judgement.

Evaluate Individual Cases
Coverage and adjustment issues may also arise in individual cases which cannot be resolved by applying 
the Supreme Court’s judgement and these will need to be investigated and adjusted on a case-by-case 
basis.

We have identified 4 immediate areas where FTI 
Consulting’s experts can assist insurers as they work 
through their response to the FCA:

Quantifying exposure 

Assessing reinsurance coverage

Conducting an independent review

Clearing the backlog of claims and complaints

How FTI Consulting Can Help
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Stratified Sampling

• Stratified and statistical sampling is a 
tried and tested methodology to 
reviewing large volumes of data. It is an 
approach accepted by regulators and 
courts. 

• The technique allows rapid identification 
of low risk, low value records to enable 
automated processing to address these 
issues. The remaining high value, high 
risk records can be reviewed individually 
thereby saving significant time and 
resource. 

• At the start of the exercise, all the 
parameters to test are defined, with the 
expected value and acceptable error 
margin. Typical parameters include: type 
of policy wording, type of insured, size of 
insured, relevant claim life cycle dates 
from FNOL through closure. The review 
can then measure the timeliness of 
responses/resolution, application of legal 
principals by specific policy clauses, and 
provide results at detail and aggregate 
level to demonstrate consistency across 
similarly situated claims, as well as 
highlight why variances exist, supported 
by claim specific evidence.

Case Study

• Regulatory inquiries at a major mortgage lender revealed 
breaches in their litigation processes exposing the lender to a 
high volume of potential claims. The lender was under 
regulatory pressure to close the backlog as quickly as possible 
whilst also desiring to minimise costs.

• Experts from FTI Technology’s team worked closely with the 
client to define a robust stratification and statistical sampling 
methodology that would be accepted by the regulator. 

The team was able to determine that one-third of the 
population had not been subject to systematic error and 
therefore had no claim against the lender. Additionally, a 
further one-third of the population was identified as being 
low-value and low-complexity and therefore amenable to 
automated processing to close these cases.

Automated workflows allowed the client to accelerate 
data extraction and claims processing

FTI’s experts provided the lender with a robust response 
to satisfy regulatory scrutiny in closing the claims backlog.

Our Impact

Insurers will have to manage the 
review of their COVID-19 claims and 
complaints alongside business as 
usual (BAU) activity. The FCA will 
imminently be requesting data on 
affected policies, claims and 
complaints from insurers. The volume 
and diversity of these claims, coupled 
with the heightened stakeholder 
scrutiny will put significant pressure 
on BAU resource. Our stratified 
sampling tool can help reduce the 
operational burden. 

Clearing the Backlog
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It is anticipated that there will be 
numerous disputes emerging 
between insurers and their 
reinsurers. A confidential mock 
arbitration may be beneficial to assist 
in either preparing or responding to 
reinsurance claims.
Each (re)insurer should consider their 
reinsurance program holistically, to 
understand the aggregations and 
impact of various decisions to ensure 
consistency and robustness of 
approach.

Overview of key issues

• Many insurers are projecting that a substantial 
proportion of their BI COVID-19 claims will be covered 
by reinsurance. However, reinsurance recoveries may 
not be a simple case of follow the fortunes. 

• Excess of Loss reinsurers should not face the same 
issues as those covered in the FCA test case, but there 
will be additional complexities such as:
o Does a catastrophe require physical damage?
o Are the resulting BI losses caused by a natural 

peril?
o How would UK losses be aggregated?
o How would international losses be aggregated?
o How would an Hours Clause be applied?

• As the pandemic now extends over a year, loss 
allocation is likely to become a critical additional 
factor resulting from multiple policy periods, changes 
in insurance and reinsurance coverage for renewals 
and multiple lockdown periods and periods of lesser 
restrictions.

• There may also be issues of ex-gratia payments to 
contend with, as well as competing coverage across 
different lines of business.

How FTI Consulting can support you

At FTI Consulting, our experts can support you 
in a number of roles, including the provision 
of:

• Expert opinion on coverage; 

• Expert opinion on allocation;

• Claim verification support, and

• Acting as appointed arbitrators

To illustrate, an FTI Executive recently served 
as arbitrator in a dispute regarding whether 
BI losses caused by COVID-19 lockdowns were 
recoverable under a catastrophe XL 
programme. This dispute raised a number of 
the issues outlined here and unsurprisingly, 
the cedant and reinsurer had completely 
opposite perspectives on each of these 
points.

Reinsurance Considerations



Overview of key issues

• Damages claims are typically quantified by the 
comparison of two scenarios: a counterfactual ‘but 
for’ scenario, where the interruption did not occur, 
and an ‘actual’ scenario in which it did. 

• Counterfactual scenarios must have a basis in reality, 
and consider external factors such as seasonality, 
obsolescence and changes in trends.

• A properly constructed ‘actual’ scenario should 
consider the mitigation available to the claimant, and 
may not be best illustrated by actual results. Given the 
scale and changing nature, of the government 
response, issues of mitigation are likely to be 
complicated. For example:

o Have claimants taken advantage of all the 
government support available (e.g. the furlough 
scheme), and to what extent should these be 
deducted from the calculation? 

o Is ‘topping up’ furloughed employees to full salary 
a failure to mitigate?

o Could claimants have altered their business model 
or operations to remain (partially) open, and what 
would the additional costs of doing so have been?
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Whilst outwardly straightforward, 
quantification of insurance and 
reinsurance claims can quickly 
become complicated. Given the 
nature of the pandemic, and the 
scale and scope of the regulatory 
response, quantification is likely to 
be complicated because of the 
interaction of mitigation with 
changing restrictions.

How FTI Consulting can support you

At FTI Consulting, our experts have extensive experience 
in the quantification of loss, acting both as experts and 
advisors for claimants and respondents in litigation and 
arbitration across all types of disputes.

Quantification Considerations

• This is complicated by the existence of multiple 
lockdowns, and the differing restrictions arising from 
the tiers system, meaning that restrictions varied on a 
regional basis.

• A “one size fits all” approach is unlikely to be effective, 
even on an industry basis; for complex claims, a 
thorough assessment of a claimant’s specific 
circumstances will be required.

• For reinsurance claims, the aggregation of underlying 
claims between contract periods and any hours clause 
limitations could give rise to quantum allocation 
calculations being required



Independent Review 
In the current environment of public mistrust, an independent review can provide comfort to stakeholders that insurers are 
responding adequately to the FCA’s expectations. 

Independent 
Review 

Policy Interpretation and Assessment

Governance

Automated Policy Analysis

Operational Review

• We will use our stratified and statistical sampling to automate the review of large 
volumes of claims data and enable populations of claims/policies to be 
segmented and triaged based on risk, value, predicted outcome and complexity.

• This can help to rapidly identify affected claims and categorise policies by 
wording variation by inception date.

• Deployed in our independent review, this technique can be effective to:
- demonstrate consistency in claim/complaint resolution
- used in defence of potential legal & regulatory challenges 

• The independent review can provide assurance over the 
governance of insurers’ claims handling and complaints 
management programmes, as well as ensuring an appropriate 
level of evidence is available to support regulatory and other 
stakeholder questions. 

• The review can also ensure that third-party resources and contractual 
obligations have not been compromised or created operational risk to an 
insurer’s BAU processes while dealing with the surge related to clearing the 
backlog of COVID BI claims.

• Insurers affected will need to assess how the Court findings apply to their 
policy wordings and establish criteria for evaluating resolved and pending 
claims and complaints. 

• Decisions in relation to coverage, loss adjustment and communications need 
to take into account the interests of customers. 

• Insurers will also need to evidence that all analyses have been done on a 
consistent and timely basis. 

• FTI’s independent review can assess the effectiveness of controls, and 
substantively test claims against policy interpretation criteria.
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• The independent review can test the accuracy and completeness of  
data to resolve claims and complaints, support insurers response to 
the FCA’s imminent data request on affected claims and complaints, 
as well as supporting reinsurance recoveries.

• Governance will be the subject of regulatory interest and firms should also 
ensure they are able to demonstrate the right behaviours and decisions with 
regards to customer treatment. 



Appendix A 

Team CVs



Our Team
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Romy Comiter

Managing Director, Global 
Insurance Services
Claims Litigation & Disputes & 
Expert Witness
romy.comiter@fticonsulting.com

Ian Marshall

Managing Director, Global 
Insurance Services
Reinsurance Litigation, Disputes 
& Expert Witness
ian.marshall@fticonsulting.com

Romy has worked in the Insurance sector for
more than 30 years in various senior
management roles within professional services
companies. She has extensive knowledge of
Direct and Reinsurance claims, with her
expertise ranging from operational performance
and efficiency; the valuation and assessment of
claims; reserving; reinsurance recoveries; and
regulatory/compliance issues. She has also
performed numerous claim audits on insureds
and cedants, as well as designed claim audit
programs for claims across a variety of
exposures.
Over her career, Romy has developed and
implemented technology solutions to enable
deep data analytics to support better
management decisions, reduce risk and enhance
productivity and operational efficiency.
Prior to joining FTI Consulting, Romy was a
Partner at Mazars LLP in their Financial Services
Consulting team. She led the insurance practice
and was the liaison between the actuarial, audit
and consulting teams.

Najia Mukhtar

Director, Global Insurance Services
Regulatory Risk & Governance, 
Assurance & Programme 
Management
najia.mukhtar@fticonsulting.com

Najia has worked extensively with a range of
insurance and banking clients on risk and
regulatory assurance and transformation
engagements. Prior to joining FTI Consulting in
January 2021, she worked in the Risk Consulting
and Management Consulting practices at KPMG
and PwC. She has worked closely with several
large financial institution clients to navigate
complex regulatory requirements including in
areas such as operational resilience, conduct
and treating customers fairly.
Najia has detailed experience of leading large
operational change programmes, including
those driven by regulatory imperatives, such as
Solvency 2 and Sarbanes Oxley as well as cost
reduction, process improvement and systems’
implementations programmes.
Najia has led several assurance engagements,
including most recently working on the British
Business Bank’s assurance programme over
lenders in the UK government’s COVID loans
schemes.

Ian specialises in insurance technical
investigations, arbitration and litigation
insurance accounting expert work. He has
extensive experience leading major projects
relating to accounting, auditing and complex
reinsurance transactions. He has been involved
in this sector for more than 40 years and has
worked with clients in UK, continental Europe,
USA, Canada, Australia, Japan, Latin America,
Trinidad and Bermuda.
Ian has acted as an expert in a variety of
arbitrations and court cases in a number of
jurisdictions relating to matters such as
reinsurance accounting and damage
calculations, mapping of loss flows and forensic
reconstruction of loss amounts subject to
reinsurance programmes.
He also acts as an arbitrator, most recently in a
case involving the recoverability of BI losses
arising out of CV19 under a reinsurance
programme.

mailto:romi.comiter@fticonsulting.com
mailto:romi.comiter@fticonsulting.com
mailto:najia.mukhtar@fticonsulting.com
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Richard Palmer

Senior Managing Director, 
Technology
richard.palmer@fticonsulting.com

Richard brings over 20 years of experience having held senior positions
in software engineering, strategy consulting, cloud-based data analytics
and forensics.
Richard works with clients to use sophisticated technology to address
complex legal, regulatory and business matters, including financial fraud
investigation, compliance process enhancement and customer
remediation.
To illustrate, Richard managed a portfolio of large-scale customer
rectification programmes for a UK high street bank in order to return
historical arrears management fees back to the customer. This entailed
data extraction from multiple lending platforms, calculation of redress
payments, customer tracing and payments. Here, Richard developed a
fully automated solution that has returned hundreds of millions of
pounds in fees to over a million individual customers.
Prior to joining FTI Consulting, Richard held a position within EY’s
forensics and integrity services practice. Previously Richard was
European Head of Software & Science for Opera Solutions working in Big
Data analytics and has also held senior positions in management
consulting and strategy consulting firms.

Piers Rake

Managing Director, Financial Services
Forensic & Litigation Consulting
piers.rake@fticonsulting.com

Piers is a Managing Director in the Financial Services practice, within FTI
Consulting's Forensic and Litigation Consulting business. He has 18 years
of experience helping businesses, international organisations and
governments to investigate and respond to allegations or instances of
fraud, corruption, bribery, money laundering and other acts of
wrongdoing and misconduct.
Piers is a Solicitor of the Senior Courts of England and Wales, a former
Partner in a London-based Commercial litigation firm and a Certified
Fraud Examiner (CFE).
Piers leads financial and non-financial cross border investigations in
Europe, the Middle East and in North and Sub-Saharan Africa, on behalf
of clients operating in a range of sectors, including financial services,
healthcare, energy & power, construction and the public sector. He
supports clients and their legal advisors in relation to civil disputes,
criminal proceedings, and settlement negotiations.
Piers also has extensive experience in assisting regulators and
government agencies to conduct investigations in to firms, and advising
international financial centres on strategy, regulation and financial crime
compliance.

mailto:romi.comiter@fticonsulting.com
mailto:romi.comiter@fticonsulting.com
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Matthew Madrigale

Senior Director, 
Technology
matthew.madrigale@fticonsulting.com

Matthew is a Senior Director in FTI’s Technology Consulting practice
based in the London office. He has over 18 years of experience helping
many of the world’s leading international law firms and corporations
respond to data related challenges in the context of cross border
disputes and investigations.

At FTI Consulting, Matthew is responsible for market development
across the EMEA region leveraging FTI Technology’s comprehensive
portfolio of e-discovery software, services and consulting to help
corporations and their advisors streamline reactive, risk-prone processes
and more confidently control the risk and expense of e-discovery events.

He has experience working with clients in a variety of industries such as
Financial Services, Life Sciences, Telecoms, Energy and Construction
across jurisdictions throughout Europe, the Americas, Asia, and the
Middle East.

Jonathan Ruffell

Senior Director, Economic & 
Financial Consulting
jonathan.ruffell@fticonsulting.com

Jonathan Ruffell is a Senior Director in FTI Consulting’s Economic and
Financial Consulting practice. He has over 10 years’ experience in the
calculation of damages and contentious valuation work.
Jonathan has prepared reports relating to business valuations,
assessment of lost profits and the quantification of damages, as well as
numerous commercial valuations.
Prior to joining FTI Consulting in 2019, Jonathan spent two years as the
head of the in-house forensic accounting team at a leading family law
firm, specialising in high and ultra-high net worth divorce cases.
Prior to that, Jonathan was a Director in the valuations practice of a Big 4
firm, where his work covered both contentious and commercial
valuation work.
Prior to focussing on valuation work, Jonathan worked in M&A,
completing transactions in a range of sectors including travel and leisure
and football clubs.

mailto:matt.madrigale@fticonsulting.com
mailto:jonathan.ruffell@fticonsulting.com


Appendix B
FTI’s EMEA Global Insurance Services Practice



Global Insurance Services EMEA Service Lines
What we do …

Strategy
Advisory

‒ Strategy Review

‒ Competitive 
Assessment

‒ Board Advisory

‒ Market Entry & 
Distribution 
Analysis

Business Transformation
& Performance 
Improvement

‒ Target Operating 
Model Design & 
Implementation

‒ Lean & Operational 
Efficiency

‒ Enterprise & Business 
Process 
Reengineering 

‒ Strategic Programme 
Design & Delivery 

‒ Cost & Expense 
Reduction

‒ Organisational 
Performance 
Diagnostic 

‒ Post-Merger 
Integration

‒ Programme 
Assurance, 
Turnaround & 
Remediation

‒ People & Change 
Management

Mergers &         
Acquisitions

‒ Origination & 
Target 
Identification 

‒ Financial/Commer
cial/Actuarial/Reg
ulatory/Claims 
Due Diligence

‒ IT and Operations 
Due Diligence

‒ Valuation 
Opinions 

‒ Integration & 
Synergy  Planning

‒ Run-Off & Legacy 
Solutions

‒ Capital 
Optimisation

‒ Sell-side Advisory

‒ Capital Raising

Restructuring
Advisory

‒ Interim 
Management

‒ Recovery Planning

‒ Run-Off Planning

‒ Liquidity 
Management

‒ Turnaround 
strategy 
development and 
execution

‒ Shareholders 
Advisory

‒ Part VII Transfers 
& Schemes of 
Arrangement 

Advanced Analytics 
& Data/Digital 
Solutions

‒ Distribution Analytics 

‒ Portfolio Optimisation

‒ Underwriting 
Automation

‒ Next Generation Pricing

‒ Agent Performance 
Diagnostics

‒ Claims Analytics

‒ Segmentation & Mix 
Forensics

‒ Customer Lifetime 
Value

‒ Claims Channel 
Optimisation

‒ Premium Leakage 
Detection

‒ Fraud Analytics

‒ Artificial Intelligence

‒ Machine Learning 

‒ Competitive Response 
Simulation

Actuarial
Solutions

‒ Appointed Actuary

‒ Statement Of 
Actuarial Opinion

‒ Solvency Review

‒ Pricing

‒ Reserving

‒ Independent            
Actuarial Audit  

‒ Pension Valuation

‒ ALM

‒ Capital                      
Modeling

‒ Part VII Transfers 

‒ IFRS 17

‒ Solvency II 

‒ ORSA Review

‒ Regulatory 
Interpretation & 
Remediation

‒ Enterprise Risk 
Management

‒ Risk Appetite 
Framework

‒ Risk Assessment & 
Management

‒ Balance Sheet 
Resilience

‒ Corporate 
Governance

Risk, Governance 
& Regulatory

‒ Claims Reviews 
and Assessments

‒ Reinsurance 
Recoveries and 
Disputes

‒ Accounting 
Forensics

‒ Expert Opinions &    
Testimony

‒ Fraud 
Investigations 

‒ Coverage 
Litigation

‒ Class Action 
Certification

‒ Arbitrator 
appointment

Litigation, Dispute 
Resolution & 
Claims Consulting



About FTI Consulting
Our Global Insurance practice is part of a worldwide family of domain expertise with nine specialised industry 
groups.
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Every year, FTI Consulting assists more 
than 6,100 organisations globally to 
transform their businesses, anticipate 
events and respond both at the critical 
moments and for the long haul.

A LEADER AMONG LEADERS

$4.0B*
Market Capitalization

6300+
Employees worldwide

1982
Year founded

29
countries across the globe 

in 85 different cities

* Number of total shares outstanding as of February 17, 
2021, times the closing share price as of February 25, 2021.

55/100
Of Fortune Global 100 

corporations are clients

Internationally recognised as leading 
insurance experts by Who’s Who Legal: 
Insurance & Reinsurance for the fifth 
consecutive year (2015-2020).

Recognised by Forbes magazine in 11 
sectors in their annual America’s Best 
Management Consulting Firms list (2021).

21 Turnaround Atlas Awards in 2018 by the 
Global M&A Network, including Global 
Turnaround Consulting Firm of the Year for 
the fourth consecutive year (2015-2018).

Selected as an industry leader in 14 
categories in the 2018 Best of 
Corporate Counsel readers survey.

Recognised in the Financial Times UK’s 
Leading Management Consultants 2020 Top 
20 ratings for sector experience in Merger 
& Acquisitions, Financial Institutions & 
Finance, Risk & Compliance.

INDUSTRY AWARDS 

9
Specialised industry 

groups

GLOBAL REACH
With more than 6,300 employees and offices 
in 29 countries on six continents, FTI 
Consulting’s breadth and depth extends 
across every major social, political and 
economic hub around the globe.

Insurance

Financial Institutions

Construction & Environment

Real Estate

Telecom, Media & Technology

Mining & Mining Services

Healthcare & Life Sciences

Retail & Consumer Products

Energy, Power & Products



Experts with Impact™

The views expressed in this article are those of the author(s) and not necessarily the views of FTI Consulting, its management, its subsidiaries, its
affiliates, or its other professionals. FTI Consulting is an independent global business advisory firm dedicated to helping organisations manage change,
mitigate risk and resolve disputes: financial, legal, operational, political & regulatory, reputational and transactional. FTI Consulting professionals,
located in all major business centres throughout the world, work closely with clients to anticipate, illuminate and overcome complex business challenges
and opportunities.©2021 FTI Consulting, Inc. All rights reserved. www.fticonsulting.com.
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